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EEXECUTIVE SUMMARY 

 On October 30, 2014, the Commission granted “retroactive waivers” of 47 

C.F.R. § 64.1200(a)(4)(iv)—the regulation requiring opt-out notices on fax 

advertisements sent with “prior express invitation or permission”—to defendants in 

private TCPA actions and allowed “similarly situated” persons to seek waivers. The 

Commission stressed that “all future waiver requests will be adjudicated on a case-

by-case basis” and that the Commission did not “prejudge the outcome of future 

waiver requests in the order.” The petition by Creditsmarts Corp. (“Petitioner”) 

requesting a similar retroactive waiver is one of numerous follow-on waiver 

petitions contemplated by the October 30 Order. The Commission should deny the 

petition.  

 No good cause exists here to grant Petitioner’s request for a retroactive 

waiver. Petitioner is not “similarly situated” to other petitioners who were granted 

waivers. Undisputed evidence shows that Petitioner was not confused about 

whether a fax sent with the consent of the recipient was required to contain an opt-

out notice. On the contrary, Petitioner has admitted in private litigation that it did 

know that it was required to include opt-out notices on solicited faxes, and it 

attempted to do so. The issue here is that the opt-out notice it included was not 

compliant. The waiver only applies to those who were confused about whether or 

not opt-out notices were required on faxes in the first place. Because Petitioner 

cannot in good faith claim that it was confused as to the legal requirement, 

Petitioners do not meet the requirements for a waiver.  
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BBefore the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
In the Matter of     ) 
       ) CG Docket No. 02-278 
Junk Fax Prevention Act 2005   )  
       ) CG Docket No. 05-338 
Rules and Regulations Implementing the ) 
Telephone Consumer Protection Act of 1991 ) 
 

COMMENTS OF CITY SELECT AUTO SALES, INC. ON THE PETITION FOR 
WAIVER OF CREDITSMARTS CORP. 

 
 City Select Auto Sales, Inc. (“Plaintiff”) is the plaintiff in a private TCPA 

action pending in the United States District Court for the District of New Jersey 

against petitioner Creditsmarts Corp. (“Creditsmarts,” “Petitioner,” or 

“Defendant”).1 Petitioner filed a petition on January 29, 2015, seeking a retroactive 

waiver of the regulation requiring an opt-out notice on fax advertisements sent with 

“the prior express consent or permission of the recipients or their agents.”2    

 The Commission issued an order on 24 similar petitions on October 30, 2014.3 

That order rejected the challenges to the validity of the Commission’s ability to 

promulgate and enact the opt-out regulation, but granted retroactive “waivers” 

                                            
1 See City Select Auto Sales, Inc. v. BMW Bank of North America, Inc., et al., No. 13-cv-04595-NLH-
JS (D. N. J.) (“TCPA action.”) 
 
2 Petition of Creditsmarts Corp. for Retroactive Waiver, CG Docket No. 02-278 Section CG Docket 
No. 05-338 (filed Jan. 29, 2015) (the “Surefire petition.”)  
 
3 In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax 
Prevention Act of 2005; Application for Review filed by Anda, Inc.; Petitions for Declaratory Ruling, 
Waiver, and/or Rulemaking Regarding the Commission’s Opt-Out Requirement for Faxes Sent with 
the Recipient’s Prior Express Permission, CG Docket Nos. 02-278, 05-338, Order, FCC 14-164 (rel. 
Oct. 30, 2014) (“Opt-Out Order”). 
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purporting to relieve the 24 petitioners of liability in private TCPA litigation.4 The 

Opt-Out Order allowed other “similarly situated” parties to request waivers, and 

invited comments on those requests.5 Plaintiff requests the Commission deny 

Petitioners’ request for a waiver because Petitioner knew it was required to place an 

opt-out notice on its solicited faxes, and did so, although the opt out notices were 

non-compliant. Accordingly, Petitioner is not “similarly situated” to others receiving 

waivers, and is not entitled to a waiver.  

FFACTUAL BACKGROUND 

 On July 30, 2013, Plaintiff filed two Class Action Complaints in the United 

States District Court for the District of New Jersey, challenging Petitioner’s practice 

of faxing unsolicited advertisements in violation of the TCPA.6 One of those cases 

was settled individually, the other case is still pending. The complaint in the still-

pending case alleges that Petitioner sent an unsolicited fax ad to Plaintiff on 

December 27, 2013.7 Plaintiff asserts that it did not invite or give permission to 

Petitioners, or anyone, to send the fax to it. Plaintiff alleges, on information and 

belief, that Petitioners sent fax advertisements to more than 39 other recipients 

without first receiving the recipients’ “express permission or invitation.” Plaintiff 

                                            
4 Id. ¶¶ 19–20, 32 and n.70. 
 
5 Consumer & Governmental Affairs Bureau Seeks Comment on Petitions Concerning the 
Commission’s Rule on Opt-out Notices  on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Nov. 
28, 2014) (“Public Notice”) (“With this Public Notice, we seek comment on the Petitions as described 
below. Specifically, the Petitioners seek retroactive waivers of the opt-out notice requirement for fax 
ads they sent where prior express invitation or permission had been obtained from the recipient”).  
 
6 See footnote 1, supra, and City Select Auto Sales, Inc., v. Creditsmarts Corp., No. 13-cv-04594-JHR-
JS (D.N.J.). 
 
7 A copy of the complaint is attached as Ex. 1. The fax at issue is at the end of Ex. 1, D.E. 1-2. 
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further alleges that the faxes do not contain the proper opt-out notice pursuant to 

the TCPA, as the faxes state only “To be removed from this list, please call 1-900-

915-2571 ext 40410 or Fax this document back to 888-343-9903. Please be sure to 

include the number to be removed. Thank you.”   

 Petitioner’s president/owner, Sean Ryan, as well as the former employee who 

may have sent the faxes to Plaintiff, or caused them to be sent, Alex Gomez, have 

been deposed. In their testimony, neither Mr. Ryan nor Mr. Gomez claimed to  have 

been confused about the requirement to include an opt-out notice in the 

advertisements they sent by fax. Neither claimed to have believed or misled into 

believing that the opt out notice requirement was less strict where recipients had 

given permission to receive the fax. Finally, there was no claim that Plaintiff 

specifically consented to receive the fax at issue. Rather, Petitioner claimed merely 

that Plaintiff had consented to receive Defendant’s information by fax nearly a year 

earlier. Mr. Ryan testified that he did not know whether any persons to whom 

Defendant sent the fax at issue had specifically consented to receive that fax.8 

Defendant regularly sends “product update” faxes to its clients, and the fax at issue 

in the Lawsuit was one of those updates.  

 There is no evidence that Defendant was “confused” about the opt out notice 

requirements under the TCPA. The faxes sent by Defendant contained opt out 

notices.9 The opt out notice was included to attempt to comply with applicable law.10

                                            
8 Dep. of Sean Ryan (17 Mar. 2014), Ex. 2 hereto, p. 55:1-5. 
 
9  Ryan Dep., 118:18-22. 
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 Mr. Gomez, whom Mr. Ryan testified had sent the fax, said that he “never 

really thought about” whether there were laws that governed fax advertising.11 

Specifically, he had no recollection as to whether he ever knew or had training 

concerning the need to obtain consent or whether fax advertisements needed to 

have “opt out” language included.12  

 On January 29, 2015, Petitioner filed its petition with the Commission. 

Petitioner bases its petition on the claim that it is similarly situated to other 

persons to whom waivers have been granted waivers because “Creditsmarts, like 

other companies, was reasonably confused as to whether Solicited Faxes must 

include an opt-out notice.”13 

AARGUMENT 

I. No good cause exists to grant the Creditsmarts petition because Petitioner 
knew that opt out notices were required, and thus is not “similarly situated” 
to other petitioners who were granted waivers.  

 In its Opt-Out Order, the Commission found that “good cause” existed to 

grant the 24 waivers because “some parties who have sent fax ads with the 

recipient’s prior express permission may have reasonably been uncertain about 

whether our requirement for opt-out notices applied to them.”14 An “inconsistency 

between a footnote contained in the Junk Fax Order and the rule caused confusion 

                                                                                                                                             
10 Ryan Dep., 115:10-117:6. 
 
11 Dep. of Alejandro Gomez (19 May 2014), attached as Ex. 3, pp. 53:25-54:7 
 
12 Gomez Dep., 54:17-55:3. 
 
13 Petition at 6. 
 
14 Opt-Out Order, ¶1. 
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or misplaced confidence regarding the applicability of this requirement to faxes sent 

to those recipients who provided prior express permission.”15 The Commission also 

permitted “similarly situated parties” to seek similar waivers.16 

No good cause exists to grant the Creditsmarts petition because Creditsmarts 

by its own admission was not “confused” about the footnote, nor was Creditsmarts 

“uncertain” whether the opt out notice was required in its fax advertisements. The 

owner and president of Defendant, Sean Ryan, testified that opt out notices were 

included in the company’s fax advertisements because he understood that was what 

the law required.17 There is no evidence that Defendant was “confused” or 

“uncertain” about the requirement to include an opt out notice. The only issue is 

whether the notice that was included was compliant. 

Defendant’s other witness, Alex Gomez, was not “confused” by the footnote 

either. He simply had no recollection of what the law required.18 His ignorance of 

the law does not amount to “confusion” over a specific footnote. 

 Petitioner asserts in conclusory fashion, with no evidentiary support, that it 

was “reasonably confused as to whether Solicited Faxes must include an opt-out 

notice.”19 Petition, at 6. However, the admissions of Petitioner’s president show that 

there was no such confusion. On the contrary, he believed that the law did require 

                                            
15 Opt-Out Order, ¶24.  
 
16 Opt-Out Order, ¶2. 
 
17 Ryan Dep., 115:10-117:6. 
 
18 Gomez Dep., 53:25-55:3. 
 
19 Petition at 6. 
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an opt out notice on all faxed advertisements.20 Accordingly, Petitioner is not 

“similarly situated” to any of the entities that received a waiver in the Opt-Out 

Order.  

In the Opt-Out Order, the Commission noted that “nothing in the record here 

demonstrat[es] that the petitioners understood that they did, in fact, have to comply 

with the opt-out notice requirement . . . but nonetheless failed to do so.”21 But here 

the record contains such evidence. First, the fax at issue did contain an opt out 

notice—albeit a non-compliant one. Second, the testimony of Sean Ryan establishes 

that he understood that the law required an opt-out notice. Accordingly, there is not 

grounds for a waiver here. Therefore, the petition should be denied.   

CCONCLUSION 

 The Commission should deny the Creditsmarts petition for waiver because 

Petitioners were not confused about the opt-out requirement, but rather knew of the 

requirement and included non-compliant opt-out notices on their faxed 

advertisements.      

Respectfully submitted, 
 
CITY SELECT AUTO SALES, INC., 
 

By: /s/ Jonathan B. Piper 
        

Phillip A. Bock 
       Jonathan B. Piper 
       BOCK & HATCH, LLC 
       134 N. La Salle St., Suite 1000 
       Chicago, Illinois 60602 
       Phone:  312.658.5500 

                                            
20 Ryan Dep., 115:10-117:6. 
 
21 Opt-Out Order, ¶¶25-26 (emphasis added).  
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1                P R O C E E D I N G S
2                      Sean Ryan,
3 after having been duly sworn, testified as follows:
4                     EXAMINATION
5 BY MR. PIPER:
6      Q.   Why don't you state your name for the
7 record, please?
8      A.   Sean Ryan.
9      Q.   And what's your current place of business?

10      A.   Riverside, California.
11      Q.   What's the address there?
12      A.   5029 Lamart Drive, Riverside, California
13 92507.
14      Q.   And what's your home address?
15      A.   19247 Hitching Post Place, Riverside,
16 California.
17      Q.   And how are you employed?
18      A.   By CreditSmarts Corporation.
19      Q.   What's your position there?
20      A.   Acting manager, CEO, owner.
21      Q.   Have you ever been deposed before?
22      A.   No.
23      Q.   Okay.  Just to make it more efficient and
24 for the court reporter's benefit, you should speak
25 up and clearly so she can take it down and give

6
1 verbal word answers as opposed to uh-huh or huh-uh.
2 And if you feel that you don't understand a question
3 or it's subject to different meanings, feel free to
4 ask me to rephrase it; and I'll try to make it
5 clearer for you.
6      A.   Okay.
7           MR. PIPER:  If we could mark the first
8 exhibit, please.
9           (Deposition Exhibit 1 was marked.)

10      Q.   (BY MR. PIPER) Do you recognize this
11 document, sir?
12      A.   Yes.
13      Q.   What is this document?
14      A.   It's a document that I'm being sued for --
15 CreditSmarts is.
16      Q.   Do you recognize it other than the fact
17 that it's something you're being sued for?  Do you
18 know what it is?
19      A.   I had not seen this until after the
20 lawsuit.
21      Q.   Have you since learned that it was a fax
22 that was sent by CreditSmarts?
23      A.   Yes.
24      Q.   When did you first become aware that this
25 document was faxed for CreditSmarts?

7
1      A.   The first week of August.
2      Q.   How did you learn that?
3      A.   By -- Up2Drive folks said there was an
4 issue, and this lawsuit had -- had been filed.
5      Q.   Do you remember when you first learned
6 that from Up2Drive?
7      A.   First week, second week of August, 2013.
8      Q.   Do you specifically recall the
9 communication where you learned that for the first

10 time?
11      A.   No.
12      Q.   Do you recall whether it was a telephone
13 communication or e-mail?
14      A.   I believe there was an e-mail that said we
15 have an issue.
16      Q.   Okay.  So, to your best recollection, the
17 first time you recall learning that there was an
18 issue about a fax that had been sent by CreditSmarts
19 was via an e-mail that was sent by somebody from
20 Up2Drive; is that correct?
21      A.   Correct.  That, and that was confirmed by
22 the court records when I pulled it on Pacer.
23      Q.   So, who was it that you got that e-mail
24 from?
25      A.   Jake Thomas -- Thompson.

8
1           THE WITNESS:  Thompson.
2           MR. GARCIA:  Thompson.
3      Q.   (BY MR. PIPER) And after you -- you got an
4 e-mail from him, what did you do once you got that
5 e-mail?  What was the next thing you did?
6      A.   I asked an employee of CreditSmarts if
7 this was generated.
8      Q.   Okay.  Who was the employee you asked?
9      A.   Alex Gomez.

10      Q.   And between the time that you got the
11 e-mail and when you talked to Mr. Gomez, had you
12 gone to Pacer in the meantime?
13      A.   Yes, I believe.
14      Q.   Okay.  So, after you got the e-mail, the
15 next thing you did was to go to Pacer to look up the
16 lawsuit?
17      A.   Correct.
18      Q.   Did the e-mail mention that there was a
19 lawsuit?
20      A.   No.  But we had been solicited --
21 CreditSmarts had been solicited by a firm in New
22 Jersey saying that there was a suit.
23      Q.   Do you recall whether that was before or
24 after the e-mail?
25      A.   I don't recall.
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9
1      Q.   Okay.  So, at about the same time you got
2 an e-mail from BMW and you got a solicitation from a
3 law firm?
4      A.   Correct.
5      Q.   What law firm was that?
6      A.   Gibbons.
7      Q.   And how did you get solicited by them?
8      A.   By mail.
9      Q.   At the time you went to Pacer, had you

10 spoken to anybody at the Gibbons law firm?
11      A.   No.
12      Q.   So, at the time you looked on Pacer, all
13 you knew was that there was an e-mail from
14 Mr. Thompson and a letter from the Gibbons law firm;
15 is that --
16      A.   Correct.
17      Q.   And, so, you pulled the complaint off
18 Pacer and saw --
19      A.   Well, the letter had the complaint in it.
20      Q.   The letter had the complaint?
21      A.   Uh-huh.
22      Q.   What were you looking for additionally on
23 Pacer then?
24      A.   To confirm that this was real.
25      Q.   That it had actually been filed?

10
1      A.   Correct.
2      Q.   Okay.  So, once you confirmed that the
3 case had actually been filed -- and you -- and you
4 had a physical copy of the facts that was attached
5 to the complaint that came from the Gibbons firm; is
6 that correct?
7      A.   Correct.
8      Q.   And then the next thing you did was to
9 talk to Alex Gomez; is that correct?

10      A.   Correct.
11      Q.   Who was Alex Gomez?
12      A.   He is an employee of CreditSmarts, or was.
13      Q.   And what was his position back in August
14 of 2013?
15      A.   Officer manager.
16      Q.   And why was he the person that you first
17 contacted to ask about the fax?
18      A.   He would have been the -- he's the office
19 manager.
20      Q.   Okay.  But what do his duties have to do
21 with faxing?
22      A.   He manages -- or managed the office staff.
23 Absent myself, he's the only one that could do
24 something.
25      Q.   So, describe the conversation with

11
1 Mr. Gomez.  What did you say to him?
2      A.   What do you mean?
3      Q.   Well, when you went to Mr. Gomez with the
4 fax -- first of all, did you have a physical
5 face-to-face discussion with him about the fax?
6      A.   No.
7      Q.   What did you do?  Did you e-mail it to
8 him, or how did you communicate with him?
9      A.   I asked if he sent this and I sent him an

10 e-mail and he responded back and I forwarded it to
11 Jake.
12      Q.   So, were you in the same office location
13 with Mr. Gomez?
14      A.   Yes.
15      Q.   But you had your communication with him by
16 e-mail about the fax?
17      A.   Correct.
18      Q.   Okay.  What did he -- what did you say to
19 him in the e-mail you sent him as best you recall?
20      A.   I think you have it.
21      Q.   I don't to my knowledge.
22                So, what did you say to him as best
23 you recall in the e-mail?
24      A.   Did you send a fax?
25      Q.   And did you attach the fax?

12
1      A.   No.
2      Q.   Okay.  And what did he say to you?
3      A.   He sent back this image.
4      Q.   Okay.  And did he say anything about it?
5      A.   No.
6      Q.   Did he tell you the circumstances in which
7 he had sent it at that point?
8      A.   No.
9      Q.   Okay.  And what was the next thing that

10 you did once Mr. Gomez sent you an e-mail saying
11 that this was the fax or attaching this fax?
12      A.   I called the CreditSmarts customer in
13 question, City Select.
14      Q.   Okay.  And what did you say to City
15 Select?
16      A.   I asked them what this was about.
17      Q.   Who did you talk to at City Select?
18      A.   Lou Pelligrini.
19      Q.   And what did you ask Mr. Pelligrini?
20      A.   What this fax -- what the lawsuit was
21 about and why he was doing it.
22      Q.   And what did he tell you?
23      A.   Fuck off and die.
24      Q.   Okay.
25      A.   His words.
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1      Q.   And was there anything else to that
2 conversation?
3      A.   No.
4      Q.   And then what did you do after that
5 discussion with Mr. Pelligrini?
6      A.   I contracted Gibbons; and I called you,
7 didn't I?
8      Q.   Okay.  So --
9      A.   I think I called you, and I called your

10 partner in New Jersey.
11      Q.   Mr. Milstein?
12      A.   Uh-huh.  A very nice man.  He said that
13 they weren't interested in CreditSmarts, that they
14 were only interested in going after our insurance
15 product and BMW.  His words.
16      Q.   That was Mr. Milstein?
17      A.   Correct.
18      Q.   Now, when you spoke to --
19      A.   And I spoke to Phillip Bock who reiterated
20 the same thing.  He said not to worry, everything
21 would be fine, hand over your insurance policy.
22      Q.   When did you speak to me?  Was that around
23 the same time?
24      A.   Around the same time.
25      Q.   What did I say to you in the phone call?

14
1      A.   I believe you asked for the insurance
2 coverage.
3      Q.   Okay.  Do you recall whether I asked you
4 if you had an attorney?
5      A.   Yes.
6      Q.   And do you recall that I told you I wasn't
7 really comfortable talking to you --
8      A.   Correct.
9      Q.   -- and that I would rather that you talk

10 to an attorney and have them call me?
11      A.   Correct.  And that's when I retained,
12 after the fact, Gibbons.
13      Q.   Okay.  Is it your understanding that
14 Exhibit 1 is an advertisement?
15      A.   No.
16      Q.   Okay.  What did you understand -- well, at
17 some point did Mr. Gomez tell you any facts and
18 circumstances surrounding the faxing of Exhibit 1?
19      A.   No.
20      Q.   Did you ever interview him to find out why
21 he had sent this -- well, did you ever find out who
22 had sent this fax?
23      A.   Assuming that it would be Alex if it
24 wasn't me.
25      Q.   Okay.  But other than him sending you this
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1 fax by e-mail in response to an e-mail you had sent
2 him, did you ever have any discussions with Alex
3 Gomez about this fax?
4      A.   Not other than what is it and where did
5 you get the imaging.
6      Q.   Okay.  When did you have that discussion
7 with him?
8      A.   That same week.
9      Q.   Was that face to face or by e-mail?

10      A.   Yes.
11      Q.   So, when you had a face-to-face discussion
12 with Mr. Gomez sometime in early August of 2013,
13 what was the general subject of that discussion?
14      A.   Where did you get the BMW logo which we
15 don't store -- CreditSmarts does not store, and when
16 did this go out?
17      Q.   What did he tell you about when this went
18 out?
19      A.   The date is on -- on the -- the document.
20 That was the extent of his memory.
21      Q.   So, he confirmed that it went out about
22 the date that it shows on the document?
23      A.   Correct.
24      Q.   And what did he tell you about where he
25 got the logo?

16
1      A.   He said he didn't remember but most likely
2 the Internet.
3      Q.   And did you have any discussion with him
4 about why he had sent it?
5      A.   Yes.
6      Q.   What did he say in response to that?
7      A.   Program update to our -- to CreditSmarts'
8 customers.
9      Q.   What is a program update?

10      A.   CreditSmarts has a list of 31,000 auto
11 dealerships that have registered to receive
12 information regarding finance programs and
13 compliance.
14      Q.   And what is a program update?
15      A.   A program update would be guidelines, max
16 miles, loan to value, things that are -- that an
17 auto dealership needs to know when discussing
18 finance options with their customers.
19      Q.   So, what was this fax, to your
20 understanding, supposed to update --
21      A.   I wouldn't know.
22      Q.   -- dealerships about?
23      A.   I wouldn't know.  I didn't generate the
24 fax.  I -- it -- this should not have gone out.
25      Q.   But did Mr. Gomez explain to you what this



Sean Ryan 
March 17, 2014

prvs@pattersonreporting.com  303-696-7680
PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING

17
1 was updating?
2      A.   I would expect that it has 2006 vehicles
3 and newer, loan to value, and miles.
4      Q.   Okay.
5           MR. HAYES:  Can we go off the record for a
6 second?
7           MR. PIPER:  Sure.
8           (Recess taken.)
9      Q.   (BY MR. PIPER) Was there anything you

10 wanted to add to your testimony?
11      A.   I would not have a clue.
12      Q.   Okay.
13           MR. PIPER:  And, for the record, Mr. Ryan
14 has at various points been sort of checking off
15 various lines on Exhibit 1.  So, there are dashes
16 now next to BMW Bank of North America, Up2Drive and
17 110 percent --
18      A.   I'll make a clean copy.
19           MR. PIPER:  -- 2006, and up to
20 90,000 miles.
21      Q.   (BY MR. PIPER) And I don't really care if
22 you write on the document if it helps you to
23 testify, but I just want the record to be clear that
24 there's some markings that have been made.
25                So, did Mr. -- well, when Mr. Gomez
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1 told you this was a program update, did you
2 understand what he meant; or did you have an
3 understanding of what he meant by program update?
4      A.   Yes.
5      Q.   And what did you understand when Mr. Gomez
6 told you that this was a program update?
7      A.   Please elaborate.
8      Q.   Well, I just asked you when he told you
9 this was a program update, did you understand what

10 he meant by that; and, now, I'm -- and you said you
11 did.
12                So, I'm now asking you -- even though
13 you're not the guy that created the fax, once he
14 told you this was a program update, what did you
15 understand he meant by program update?
16      A.   An informational update.
17      Q.   And the information would be the
18 information that's contained on the fax; is that
19 correct?
20      A.   Correct.
21      Q.   Okay.  Did you ask Mr. Gomez who he sent
22 the program update to?
23      A.   No.
24      Q.   Did you have a typical audience to which
25 you sent your program updates to?
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1      A.   CreditSmarts' customers.
2      Q.   And would that have been sent to all the
3 CreditSmarts' customers typically?
4      A.   I don't have that knowledge.
5      Q.   How often did CreditSmarts do program
6 updates in 2013?
7      A.   I don't have that knowledge.
8      Q.   Who was responsible for sending program
9 updates for CreditSmarts?

10      A.   Alex Gomez.
11      Q.   Did you ever give him any instructions
12 about sending program updates?
13      A.   No.
14      Q.   So, was it simply in his discretion to
15 send program updates as he saw fit?
16      A.   Generally speaking.
17      Q.   Is Mr. Gomez still employed by
18 CreditSmarts?
19      A.   No.
20      Q.   When did he stop being employed by
21 CreditSmarts?
22      A.   October of 2013.
23      Q.   And why did he leave CreditSmarts?
24      A.   He resigned.
25      Q.   Did he tell you why he was resigning?

20
1      A.   No.
2      Q.   Did it have anything to do, to your
3 knowledge, with this fax?
4      A.   Yes.
5           MR. GARCIA:  Objection.
6      Q.   (BY MR. PIPER) Why do you say that his
7 resignation had something to do with this fax?
8      A.   Because CreditSmarts by this action is
9 under financial duress.

10      Q.   And how did that lead to Mr. Gomez
11 resigning his position?
12      A.   I would think that would be subjective.  I
13 don't know his exact reasons.  I would surmise he's
14 worked with CreditSmarts for a while.
15           MR. HAYES:  Jon, may we go off the record
16 again?  May --
17           MR. PIPER:  I don't mind your helping him
18 to --
19           MR. HAYES:  I'm not helping him.  I'm just
20 asking him not to guess because I'm impatient, and I
21 want to get out of here.
22           THE WITNESS:  Okay.
23           MR. HAYES:  So, if you know something,
24 Sean --
25      A.   I don't know.
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1           MR. HAYES:  Again, thank you.  And I
2 apologize if you think I'm helping him.  Let's go
3 back on the record.
4           MR. PIPER:  I think we were on the record.
5 I don't mean -- by helping him I don't mean coaching
6 him, which I don't think you're doing.  I think --
7 but if you want to speak out loud to the witness, I
8 just assume that you do that --
9      A.   Let's be frank.

10           MR. PIPER:  -- on the record.  If you want
11 to take a break and talk to him in private --
12      A.   Your actions put this company under
13 financial duress, and as a result I think he
14 understood CreditSmarts did not have the financial
15 resources to continue his employ.
16      Q.   (BY MR. PIPER) Okay.  Had he had his
17 salary cut before October, 2013?
18      A.   No.
19      Q.   Had you talked to him about the fact that
20 the company was under duress?
21      A.   Yes.
22      Q.   Before -- okay.  So, did his resignation
23 have anything -- did you -- well, when did you first
24 discuss with Mr. Gomez the possibility of his
25 leaving the company because of this fax?

22
1      A.   The day he resigned.
2      Q.   Had you ever talked to him about that
3 prior to the day he resigned?
4      A.   No.
5      Q.   Had you ever asked for his resignation as
6 a result of the fact that he had sent this fax?
7      A.   No.
8      Q.   Had he ever told you that he was willing
9 to resign because of this fax before that day?

10      A.   No.
11      Q.   Do you have any knowledge about the
12 sending of this fax by CreditSmarts other than your
13 discussions with Mr. Gomez?
14      A.   No.
15      Q.   Did you ever have any discussions with BMW
16 about Mr. Gomez leaving CreditSmarts?
17      A.   No.
18      Q.   Once you learned that there was a lawsuit
19 about this fax, did you have any further
20 communications with BMW about the fax?
21      A.   No.
22      Q.   Did you exchange e-mails with Jake
23 Thompson about the fact that this fax had been sent
24 or an explanation of why the fax was sent?
25      A.   We've discussed that already.

23
1      Q.   Other than what you've discussed
2 previously --
3      A.   No.
4      Q.   -- did you have any follow-up e-mails?
5      A.   No.
6           MR. HAYES:  Please let Jon finish his
7 questions and then you answer because she has two
8 hands, and it's difficult to --
9           THE WITNESS:  I understand.

10           MR. PIPER:  Can we mark this as the next
11 exhibit?
12           (Deposition Exhibit 2 was marked.)
13      Q.   (BY MR. PIPER) Do you recognize this
14 document, Mr. Ryan?
15      A.   Yes.
16      Q.   What is this document?
17      A.   This is an invoice that I requested from
18 WestFax several months ago.
19      Q.   And, to your understanding, what is this
20 an invoice for?
21      A.   For a fax service.
22      Q.   Do you know what the fax was that was
23 being billed for here?
24      A.   By date it would be the fax in Exhibit 1.
25      Q.   And was this paid for by CreditSmarts?

24
1      A.   Yes.
2           MR. PIPER:  Let's mark this as the next
3 exhibit, please.
4           (Deposition Exhibit 3 was marked.)
5      Q.   (BY MR. PIPER) Do you recognize this
6 document?
7      A.   Yes.
8      Q.   And what is this document?
9      A.   A receipt.

10      Q.   And is that a receipt for the same fax
11 that's reflected in Exhibit 2?
12      A.   Yes.
13           MR. PIPER:  Can we mark this as the next
14 exhibit?
15           (Deposition Exhibit 4 was marked.)
16      Q.   (BY MR. PIPER) Do you recognize this
17 e-mail?
18      A.   Yes.
19      Q.   And is that the e-mail you referenced
20 earlier where -- well, I'm sorry.
21                What is this e-mail?
22      A.   Request for copy of an agreement.
23      Q.   At the point that you got -- do you recall
24 receiving this e-mail?
25      A.   Yes.
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1      Q.   And at the point when you received this
2 e-mail, did you know there was an issue about a fax?
3      A.   I don't recall.
4      Q.   Okay.  Had you had any discussions with
5 Mr. Thompson before receiving this e-mail about any
6 issues about a fax?
7      A.   Prior to August?
8      Q.   Prior to getting this e-mail on
9 August 7th.

10      A.   I don't recall whether it was before or
11 after.
12      Q.   Okay.  Did you have any understanding of
13 why he was asking for the Master Services Agreement
14 at that time?
15      A.   I don't recall.
16           MR. PIPER:  If you could mark this as the
17 next exhibit.
18           (Deposition Exhibit 5 was marked.)
19           MR. PIPER:  By the way, I'll just state,
20 Mr. Hayes, for your benefit that late Friday
21 afternoon a number of documents were produced by BMW
22 in response to our document request; and they would
23 have the BMW Bates label like these.  So, I don't
24 know if you --
25           MR. HAYES:  I believe I received them as

26
1 well.  I've only briefly looked at them, but I
2 suspect they speak for themselves.
3      Q.   (BY MR. PIPER) So, do you recognize this
4 chain of e-mails, Mr. Ryan?
5      A.   Yes.
6      Q.   Have you looked at these at any time after
7 the date that they were sent?
8      A.   Once.
9      Q.   When was that?

10      A.   I forwarded them to --
11           THE WITNESS:  You.
12           MR. PIPER:  Now, for the record, I don't
13 believe you've produced these to me, Mr. Hayes.
14 Now -- and I believe you were -- was your response
15 yes, no, or I don't know?
16           MR. HAYES:  I don't know.  I don't know
17 what you're referring to.
18           MR. PIPER:  Well, for example, I don't
19 think these e-mails between Mr. Thompson and
20 Mr. Ryan had been produced by CreditSmarts to me.
21           MR. HAYES:  Off the top of my head, I
22 don't know that.
23           THE WITNESS:  Did I not send those to you?
24 I may not have sent them.
25           MR. PIPER:  We can get into whether we
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1 need to do that.  I'm not trying to --
2           MR. HAYES:  They're there right now.
3           MR. PIPER:  I got them now, yes.  So,
4 hopefully -- the one thing that's significant that I
5 don't believe I have is if there's e-mails between
6 Mr. Ryan and Mr. Gomez in this period about the fax.
7 It seems to me that would be relevant.
8           MR. HAYES:  Then you should ask Mr. Ryan
9 whether there are or aren't.

10      Q.   (BY MR. PIPER) Do you know if you still
11 have copies of those e-mails you sent to Mr. Gomez
12 back then?
13      A.   One e-mail, yes.
14      Q.   And his response to you, would you have
15 that as well?
16      A.   His response to me is that document.
17      Q.   Okay.  But he e-mailed you the document?
18      A.   Exhibit 1.  Correct.
19      Q.   Do you have a copy of that e-mail where he
20 sent you the document?
21      A.   Yes.
22      Q.   Now, looking at Exhibit 8 -- I'm sorry --
23 Exhibit 5, which is the August 8th e-mail, do you
24 recognize this string of e-mails?
25      A.   Yes.

28
1      Q.   And, to your knowledge, is the one at the
2 top of the chain that's dated August 8th, is that
3 the first time you heard from BMW that they had an
4 issue about fax marketing?
5      A.   I believe so, yes.
6      Q.   Incidentally, there's a discrepancy which
7 I doubt you can explain; but I'll just bring it to
8 your attention.
9                But if you look at Exhibit 4 as it

10 was produced by BMW, the August 7th e-mail from Jake
11 Thompson to you is dated August 7th at 2:17 p.m.
12 whereas on Exhibit 5 that same e-mail on August 7th
13 is dated 9:17 p.m. and that's the way these pages
14 were produced to me by BMW.
15                Do you have any knowledge of why
16 there would be different dates for the same e-mail?
17      A.   No.
18      Q.   Okay.  Did you ever recall that there was
19 something funny about the time stamps on e-mails
20 from BMW?  You know, the time is not making sense or
21 anything like that?
22      A.   I don't examine the e-mails closely.
23      Q.   Okay.  Fair enough.
24                Now, I'm just going to ask you
25 because sometimes when people look at things, it
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1 triggers memories; or it makes the memory clearer
2 than it was before.
3                Now that you look at this e-mail, do
4 you recall whether this was the first time you were
5 aware that there was any issue about fax marketing
6 at CreditSmarts?  That is, do you recall whether you
7 had already gotten the solicitation when you got
8 this e-mail supposedly on Thursday, August 8th,
9 2013?

10      A.   I don't recall.
11      Q.   Okay.
12           MR. PIPER:  Could you mark that as the
13 next exhibit?
14           (Deposition Exhibit 6 was marked.)
15      Q.   (BY MR. PIPER) Do you recognize that
16 e-mail?
17      A.   Yes.
18      Q.   And what is that e-mail?
19      A.   An e-mail from myself to Jake Thompson.
20      Q.   When you sent this e-mail, had you
21 communicated by e-mail with Alex Gomez?
22      A.   Yes.
23      Q.   Do you know why in this e-mail you refer
24 to an e-mail sent out to the registered dealer list
25 and forwarding the e-mail?

30
1                This -- in your e-mail you say, The
2 employee who sent the e-mail out to our registered
3 dealer list forwarded the e-mail to me.  Why are you
4 talking about an e-mail sent to the dealer list
5 instead of a fax sent to the dealer list?
6      A.   Typographical error.
7      Q.   Okay.  So, when you wrote e-mail, you
8 meant fax; is that correct?
9      A.   Yes.

10      Q.   Was there an e-mail sent to your dealer
11 list with an advertisement for Up2Drive?
12      A.   No.  I sent an e-mail during that year to
13 some dealerships that are friends of mine
14 personally, and that was linked to Facebook on
15 accident.
16      Q.   Okay.  Did the e-mail that you sent to the
17 dealers concern the Up2Drive program?
18      A.   It had an instructional image for them to
19 deposit the checks.
20           MR. GARCIA:  Objection.  Can we clarify
21 which dealers he's talking about?  Is this the list
22 of CreditSmarts' dealers or the personal friends?
23           THE WITNESS:  These are personal friends.
24      Q.   (BY MR. PIPER) When you sent the e-mail --
25 well, let me step back because -- when you sent the
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1 e-mail concerning Up2Drive, was there an attachment
2 to that e-mail?  I'm asking somewhat the same
3 question I asked because counsel interrupted me.
4      A.   No.  The e-mail is one body.
5      Q.   So, in the body of the e-mail, was there
6 information about Up2Drive?
7      A.   Correct.
8      Q.   Who was that e-mail sent to by you?
9      A.   Auto dealerships.

10      Q.   How many auto dealerships did you send
11 that to?
12      A.   Including my close friends, I wouldn't
13 have knowledge.
14      Q.   Was it more than ten?
15      A.   I wouldn't have knowledge.
16      Q.   Do you have a copy of that e-mail still in
17 your company records?
18      A.   No.
19      Q.   Do you have it in your e-mail program?
20      A.   No.
21      Q.   Okay.  Is it possible that if you went
22 into the sent e-mails folder in your e-mail program
23 on your computer, there would be a copy of that
24 e-mail?
25      A.   It's possible.

32
1      Q.   Okay.  What e-mail program do you use when
2 you send e-mail?
3      A.   Vertical Response.
4      Q.   And is that a -- an e-mail software
5 program?
6      A.   It is one that I was trying.
7      Q.   When did -- what period were you using the
8 Vertical Response e-mail program?
9      A.   2012 and 2013.

10      Q.   Is that the one you use now?
11      A.   No.
12      Q.   When did you -- what are you using now?
13      A.   I'm not using anything right now.
14      Q.   Okay.  So, you just use an Internet
15 interface for e-mail?
16      A.   Correct.
17      Q.   When did you stop using the Vertical
18 Response program?
19      A.   Several months ago.  I never used it
20 prolifically.
21      Q.   Okay.  Have you deleted it from your
22 computer?
23      A.   I don't know.
24      Q.   Was that Vertical Response program linked
25 to the sryan@creditsmarts.com e-mail?  That is, did
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1 all the e-mail for sryan@creditsmarts.com go to
2 Vertical Response?
3      A.   No.
4      Q.   What e-mail addresses were linked to the
5 Vertical Response?
6      A.   Sryan@creditsmarts.com.
7           MR. HAYES:  Jon, before we proceed any
8 further, I'm struggling to see what possible
9 connection these e-mails have with the facts at

10 issue in this lawsuit.  What's the connection?
11           MR. PIPER:  Well, for one thing, I think
12 we've established that there are e-mails that may
13 not have been produced in the case.  So, I think I'm
14 entitled to know about his e-mail technology for
15 purposes of document discovery.  He's also testified
16 that he sent an e-mail with information about the
17 Up2Drive program.  So, I think that's certainly
18 something I'm entitled to ask about.
19           MR. HAYES:  And you're -- presumably
20 you're going to then ask about those, or you're
21 going to ask about just in general?
22           MR. PIPER:  Well, I'm trying to figure out
23 what e-mail program he used.
24      Q.   (BY MR. PIPER) So, what means do you have
25 to access your sryan@creditsmarts.com e-mail other
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1 than the Vertical Response program?  That is, if you
2 want to go check your e-mail, what are the different
3 means that you have for checking your e-mail?
4      A.   Android phone.
5      Q.   And do you use a special app on your
6 Android phone to access the sryan@creditsmarts.com
7 e-mail?
8      A.   No.
9      Q.   You just use whatever app is built into

10 the Android system for e-mail?
11      A.   Correct.
12      Q.   Do you use any other -- do you have an
13 Internet access just by going straight through the
14 Internet to get to your CreditSmarts.com e-mail?
15      A.   I use Outlook.
16      Q.   And other than Outlook and Vertical
17 Response and your Android phone app, have you used
18 any other interfaces to access your CreditSmarts.com
19 e-mail?
20      A.   Yes.
21      Q.   Okay.  What other interfaces have you
22 used?
23      A.   WebMail.
24      Q.   Is that WebMail.com, or is it a program?
25 That is, is that an Internet --
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1      A.   It's a program.
2      Q.   It's a program.  Other than Outlook
3 Vertical Response, and WebMail, have you used any
4 other --
5      A.   No.
6      Q.   -- software?
7      A.   No.
8      Q.   And other than -- is there any Internet
9 Web site you can go to to access your

10 CreditSmarts.com e-mail?
11      A.   WebMail.
12      Q.   WebMail is -- is it WebMail.com?
13      A.   No.  It's WebMail.
14      Q.   Okay.  Is that a --
15      A.   CreditSmarts.com.
16      Q.   At CreditSmarts.com?
17      A.   Correct.
18      Q.   In other words, you as an employee of
19 CreditSmarts and owner can get into your e-mail at
20 CreditSmarts.com through the CreditSmarts.com Web
21 page; is that correct?
22      A.   Correct.  For at least 30 days that we
23 keep -- that CreditSmarts keeps records.
24      Q.   Okay.  Does CreditSmarts have a practice
25 of deleting all e-mails after 30 days?
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1      A.   Yes.
2      Q.   Then why would some of these e-mails still
3 be in your e-mail system possibly?
4      A.   I use Outlook.
5      Q.   Okay.  So, they get deleted off the
6 CreditSmarts.com interface; but they may still be in
7 the Outlook system; is that correct?
8      A.   Correct.
9      Q.   Okay.  Going back to six.  At the time you

10 sent this e-mail, do you know whether you were aware
11 that a lawsuit had been filed about this fax?
12      A.   Yes.
13      Q.   And where did that knowledge come from?
14 Was it simply from the solicitation that you had
15 gotten from the law firm?
16      A.   Yes.
17      Q.   Had you had any conversations with Jake
18 Thompson by August 11th when you sent this e-mail
19 concerning the fax?
20      A.   I don't think so.
21      Q.   Okay.  If you go back to Exhibit 5, I'm
22 just trying to refresh your -- or exhaust your
23 recollection.
24                So, on August 8th, which was a
25 Thursday, Mr. Thompson was ask -- telling you he
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1 wanted to discuss a piece of fax marketing, and your
2 best recollection is you did not discuss that with
3 him before sending the e-mail on Sunday?  That is,
4 you didn't call him to find out what it was that he
5 was asking about or anything like that?
6      A.   Correct.
7      Q.   Okay.  Looking at these e-mails, do you
8 know when is the first time you had a phone call
9 with Mr. Thompson to talk about the fax issue?

10      A.   I don't recall.
11      Q.   Let me mark the next exhibit.
12           (Deposition Exhibit 7 was marked.)
13      Q.   (BY MR. PIPER) Do you recall receiving
14 this e-mail from Mr. Thompson?
15      A.   Yes.
16      Q.   Now, why -- do you recall it from when you
17 originally received it or do you recall it because
18 you looked at it later or both?
19      A.   I recall it because you're showing it to
20 me.
21      Q.   So, now that you look at it, you remember
22 setting up a phone call with him?
23      A.   Correct.
24      Q.   And did you have a phone call with him
25 around August 13th of 2013?
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1      A.   I assume -- I assume that was the date.
2      Q.   Okay.  You recall sometime after sending
3 him these e-mails that the two of you talked on the
4 phone.
5                What was the general subject matter
6 of that phone call?
7      A.   This fax.
8      Q.   Okay.  And what did Mr. Thompson say to
9 you?

10      A.   That their attorneys were looking into it.
11      Q.   Did he say anything other than the fact
12 that his attorneys were looking into it?
13      A.   Other than we shouldn't discuss it.
14      Q.   So, what did he say to you about the fact
15 that you shouldn't discuss it?
16      A.   He said Up2Drive attorneys told him not to
17 discuss it.
18      Q.   Okay.  So, after he reached out to you
19 asking to talk to you, then when you talked, he said
20 he didn't want to discuss it with you?
21      A.   Correct.
22      Q.   Did you tell him anything in that phone
23 call?
24      A.   No, not that I recall.
25      Q.   Do you remember who initiated that phone
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1 call?  Did you call him, or did he call you?
2      A.   I don't recall.
3           MR. PIPER:  Can you mark that as the next
4 exhibit?
5           (Deposition Exhibit 8 was marked.)
6      Q.   (BY MR. PIPER) Do you recognize the
7 e-mails in Exhibit 8?
8      A.   Yes.
9      Q.   Is that an e-mail you sent on about

10 August 12th, 2013 to Mr. Thompson?
11      A.   Yes.
12      Q.   Do you recall whether this was before or
13 after you had the telephone conference with him?
14      A.   I don't recall.  This would be before.
15      Q.   This was before the phone call --
16      A.   Correct.
17      Q.   -- with him?
18                Okay.  Do you know if there was
19 something that happened between Sunday -- well, the
20 first sentence says, I now know what this is all
21 about; and I'm terribly upset.
22                Had something happened between the
23 e-mail you sent on Sunday and the e-mail you sent on
24 Monday that gave you more information about what had
25 happened?
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1      A.   I believe that's when I looked this
2 document up on Pacer.
3      Q.   Okay.
4      A.   I must have --
5      Q.   So, when you were sent the Sunday e-mail,
6 you had gotten an e-mail from Alex Gomez but you
7 hadn't looked it up on Pacer yet and then Monday you
8 looked it up on Pacer and that's when you learned
9 more about what was going on?

10      A.   Correct.
11      Q.   And the Sunday e-mail -- I'm sorry.  Did
12 you have something you wanted to add?
13      A.   No.  I was incorrect earlier.  It looks
14 like -- and I don't recall this, but it looks like
15 Alex offered his resignation that day.
16      Q.   Do you recall that?
17      A.   No.
18      Q.   At the bottom of the page there's the
19 Sunday e-mail.  It says you were out of town and did
20 not authorize this.
21                Was that information that Alex Gomez
22 had conveyed to you before you sent the e-mail?
23      A.   What information?
24      Q.   In the Sunday e-mail at the bottom of the
25 page, it says -- or if it's easier, you can look at



Sean Ryan 
March 17, 2014

prvs@pattersonreporting.com  303-696-7680
PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING

41
1 the version on Exhibit --
2      A.   No.  Please rephrase your question.
3 You're asking me --
4      Q.   Look at Exhibit 6, which is the Sunday
5 e-mail you sent; and you see at the end of the first
6 paragraph it says, I was out of town and did not
7 authorize this.
8                Was -- was that based on information
9 Alex Gomez had provided you?

10      A.   No.
11      Q.   So, was that based simply on the date that
12 was on the fax?
13      A.   Correct.
14      Q.   And you knew you were out of town on
15 December 27th, 2013?
16      A.   Yes.  As I am every year.
17      Q.   And where is it that you go every year
18 that led you to believe you were out of town when
19 this fax was sent?
20      A.   San Diego race track.
21      Q.   Who do you go to the race track with every
22 year?
23      A.   My family.
24      Q.   How big of a group is that?  That is, is
25 it just your personal -- your nuclear family of your
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1 wife and kids --
2           MR. GARCIA:  Objection.
3      Q.   (BY MR. PIPER) -- or do you go with other
4 relatives?
5      A.   My family and friends.
6      Q.   How big of a group is that?
7      A.   30 to 40 people.
8      Q.   And how long does that outing last?
9      A.   All day.

10      Q.   Just for one day?
11      A.   We go on the 26th, the day after
12 Christmas; and then we go back on the 27th as a
13 family.
14      Q.   Going back to Exhibit 8.  Okay.  I don't
15 want to get into any substantive discussions you had
16 about substance with any attorney unless you want to
17 get into that but -- that is, any attorney that was
18 your attorney; but I can ask you about times when
19 you talked to attorneys or what attorneys you talked
20 to.
21                So, I'm going to ask you some
22 questions where you should just stick to when you
23 talked to people but not get into what you talked to
24 them about to protect your attorney/client
25 privilege.
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1           MR. HAYES:  Sean, do you understand that?
2 In other words, he's going to ask you about maybe if
3 conversations took place, when or where.  For what
4 purpose, I'm not sure.  But the subject matter or
5 the contents of the conversation is protected by the
6 attorney/client relationship.  So, to the extent you
7 remember that, don't provide that information.
8           THE WITNESS:  Okay.
9      Q.   (BY MR. PIPER) Okay.  So, in this e-mail

10 to Jake Thompson on August 12th, 2013, you state
11 that a friend of mine referred me to a law office
12 that has handled things like this before.
13                And my first question is:  Who was
14 the friend that referred you -- did a friend refer
15 you to a law office that has handled things like
16 this before in that time frame?
17      A.   Tom Hudson.
18      Q.   And is Tom Hudson an attorney?
19      A.   Yes.
20      Q.   And is Alex (sic) Kaplinsky the attorney
21 that Tom Hudson referred you to?
22      A.   Yes.
23      Q.   And you ended up using a different law
24 firm to -- did you end up retaining Mr. Kaplinsky
25 to --
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1      A.   No.
2      Q.   -- represent you?
3           MR. HAYES:  Let him finish his question.
4           THE WITNESS:  I'm hoping to get to my
5 son's swim meet.  Sorry.
6      Q.   (BY MR. PIPER) Instead, you hired the
7 Gibbons law firm?
8      A.   Yes.
9      Q.   What time do you need to get out of here

10 to make your son's swim meet?
11      A.   I'm not going to make it at this point.
12                I did have a conversation with Alan
13 Kaplinsky.
14      Q.   Okay.
15      A.   He refused to take the case.  He looked
16 up --
17           (Deposition Exhibit 9 was marked.)
18      Q.   (BY MR. PIPER) Okay.  Well, since you went
19 that far, it says here that they represent BMW on
20 other cases; and he ended up not taking the case; is
21 that correct?
22      A.   Correct.
23           MR. GARCIA:  Object to that.
24           MR. PIPER:  Object to what?
25           MR. GARCIA:  The question.
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1           MR. PIPER:  The last question.  Okay.
2      Q.   (BY MR. PIPER) Exhibit 9, do you recognize
3 this e-mail?
4      A.   Now that you've shown it to me.
5      Q.   When you state that, quote, My firm is
6 going to make this thing go away and needs a contact
7 at Up2Drive, close quote, which law firm were you
8 referring to there?
9      A.   Gibbons.

10      Q.   And what was your basis for thinking that
11 they were going --
12           MR. HAYES:  Objection.
13      Q.   (BY MR. PIPER) -- to make this thing go
14 away?
15           MR. HAYES:  Objection.  That involves
16 attorney/client discussion.
17      Q.   (BY MR. PIPER) Well, was the statement you
18 made to Mr. Thompson on August 28th, 2013 that your
19 firm was going to make this go away a true
20 statement?
21           MR. GARCIA:  Objection.
22           MR. HAYES:  Objection.  That, again,
23 involves the discussions with the client as to
24 whether or not it was a valid or invalid
25 proposition.
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1           MR. PIPER:  Well, the thing is I'm asking
2 about something he said to Jake Thompson.  So, I
3 don't understand how what he's -- whether what he
4 told Jake Thompson was true or not is a privileged
5 matter; or if it is privileged, he's waived the
6 privilege by disclosing it to Mr. Thompson.
7           MR. HAYES:  You'll have to take that up
8 with the Court.
9           MR. PIPER:  Okay.

10           By the way, Madam Court Reporter, do you
11 have the spelling for Up2Drive, which is U-p and
12 then the number 2 Drive, all one word.
13      Q.   (BY MR. PIPER) At this point had you had
14 any conversations with Mr. Thompson other than the
15 one conversation where he told you he didn't want to
16 talk to you?
17      A.   No.
18           (Deposition Exhibit 10 was marked.)
19      Q.   (BY MR. PIPER) And do you recognize the
20 e-mail that's Exhibit 10?
21      A.   Now that you've shown it to me.
22      Q.   Okay.  So, you remember getting a legal
23 contact back from Jake Thompson?
24      A.   Correct.
25      Q.   Before the fax that's marked as Exhibit 1
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1 was sent in December, 2012, had you had any
2 discussions with Jake Thompson about growing the
3 number of applications that were being received
4 through Up2Drive -- for Up2Drive through
5 CreditSmarts?
6      A.   I don't recall.
7           MR. PIPER:  If you could mark this as the
8 next exhibit.
9           (Deposition Exhibit 11 was marked.)

10      Q.   (BY MR. PIPER) Okay.  If you could look at
11 that, do you recall receiving this e-mail in
12 December, 2012?
13      A.   No.
14      Q.   Does this refresh your recollection that
15 Jake Thompson wanted to make changes or enhancement
16 to keep growing the number of applications?
17      A.   No.
18      Q.   Do you recall whether you had any
19 discussions with anyone at CreditSmarts about
20 growing the number of applications for Up2Drive?
21      A.   I don't recall.
22      Q.   Did you ever have a business goal of
23 trying to grow the number of applications for
24 Up2Drive?
25      A.   Please explain.
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1      Q.   Did you ever, as a business goal, want to
2 increase the number of applications that were being
3 submitted through CreditSmarts to Up2Drive?
4      A.   As a business goal, CreditSmarts would
5 like to increase applications to all lenders.
6      Q.   Do you have any understanding of whether
7 Exhibit 1 to you appears to be designed to increase
8 applications for Up2Drive?
9      A.   I don't know the intent.  I didn't send

10 it.
11      Q.   Okay.  But as someone who runs
12 CreditSmarts and understands your business, can you
13 see how an advertisement explaining the terms of the
14 Up2Drive program would help to increase applications
15 for that program?
16           MR. GARCIA:  Objection.
17           MR. HAYES:  Go ahead and answer.
18      A.   The CreditSmarts applications are filtered
19 by credit.  Whether there was a promotional rate
20 update or not, there's no way to do that.
21 CreditSmarts cannot increase applications by way of
22 fax.  They're filtered by credit.
23      Q.   (BY MR. PIPER) Well, isn't it true that an
24 advertisement like this will help to promote
25 applications through CreditSmarts?
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1           MR. GARCIA:  Objection.
2      A.   I -- I don't follow your question.
3      Q.   (BY MR. PIPER) Okay.  So, your testimony
4 is that making your customers aware that they could
5 access the Up2Drive program through CreditSmarts
6 would not benefit CreditSmarts?
7           MR. HAYES:  Objection.  There's been no
8 foundation that that was sent to the customers.
9           MR. PIPER:  Can you read back the

10 question?
11           (Whereupon the requested portion of
12 testimony was read back.)
13      A.   Please rephrase.  That's a double
14 negative, and I'm still lost as to the question.
15      Q.   (BY MR. PIPER) Okay.  How did
16 CreditSmarts -- CreditSmarts' business and
17 profitability depended on -- in part, on loans being
18 submitted through CreditSmarts -- loan applications
19 being submitted through CreditSmarts; is that
20 correct?
21      A.   Correct.
22      Q.   And, therefore, increasing the number of
23 loan applications that were submitted through
24 CreditSmarts enhanced your business; is that
25 correct?
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1           MR. GARCIA:  Objection.
2      A.   Correct.
3      Q.   (BY MR. PIPER) And one of the ways to
4 increase the number of loan applications through
5 CreditSmarts was to make auto dealers aware of the
6 benefits of submitting loans through CreditSmarts;
7 is that correct?
8      A.   No.
9      Q.   Okay.  Why is that not correct?

10      A.   Because our customer -- CreditSmarts'
11 customers should be submitting the applications from
12 the point of sale regardless of whether they are a
13 demographic for Up2Drive or not.
14           MR. HAYES:  Can we go off the record for
15 just a second?
16           (Recess taken from 10:59 a.m. to 11:00
17 a.m.)
18      Q.   (BY MR. PIPER) Was there any method that
19 you're aware of for growing the number of
20 applications that would be filtered to Up2Drive?
21           MR. GARCIA:  Objection.
22      A.   In general.  Growing applications in
23 general, not specific to Up2Drive.  I can't control
24 the credit quality of the consumer.
25      Q.   (BY MR. PIPER) Well, are you aware of any

51
1 changes or enhancements that could have been made to
2 CreditSmarts that would specifically grow the number
3 of applications?
4      A.   Yes.
5           MR. GARCIA:  Objection.
6      Q.   (BY MR. PIPER) How about the number of
7 applications for Up2Drive?
8      A.   Yes.
9      Q.   What would be ways to change or enhance

10 the program to grow the number of applications for
11 Up2Drive?
12      A.   Up2Drive could choose to lower their
13 credit criteria and disable their requirement for an
14 e-mail address on a credit application.
15      Q.   Other than changing its credit
16 requirements or disabling the e-mail address field,
17 is there any other way that you could have made
18 changes or enhancements to --
19      A.   No.
20      Q.   -- grow the number of applications?
21      A.   No.
22      Q.   Do you know if that was communicated to
23 Mr. Thompson after he sent this December 6th, 2012
24 e-mail?
25      A.   I don't recall.
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1      Q.   Do you recall whether you ever had any
2 discussions with Mr. Thompson about his not
3 understanding how CreditSmarts worked?
4      A.   I don't recall.
5      Q.   Do you recall if you ever had -- with
6 Mr. Thompson any discussions about him needing to
7 change -- or the desirability of changing the credit
8 requirements for Up2Drive?
9      A.   I don't recall.

10           MR. PIPER:  Could you mark that as the
11 next exhibit?
12           (Deposition Exhibit 12 was marked.)
13      Q.   (BY MR. PIPER) Do you recognize these
14 e-mails, sir?
15      A.   Now that you show them to me.
16      Q.   And did you get an e-mail from Jake
17 Thompson in about September, 2012 discussing what it
18 is to promote the Up2Drive product?
19           MR. GARCIA:  Objection.
20      A.   Repeat the question.
21      Q.   (BY MR. PIPER) Did you get an e-mail from
22 Jake Thompson in about September, 2012 about
23 figuring how to promote the Up2Drive product?
24      A.   Yes.
25      Q.   And did you ever have any discussions with
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1 him about how to promote the Up2Drive product?
2      A.   According to this e-mail, it looks like we
3 discussed via e-mail the e-mail address.
4      Q.   Do you recall that you discussed that with
5 him other than getting the e-mail?
6      A.   I don't recall.
7      Q.   Okay.  Is it your testimony that Exhibit 1
8 does not advertise the Up2Drive program?
9      A.   That is my testimony.

10      Q.   And is it your testimony that Exhibit 1
11 does not promote the Up2Drive program?
12      A.   It's an informational e-mail.
13      Q.   Okay.  What do you mean by "an
14 informational e-mail"?
15      A.   Auto dealerships who subscribe to
16 CreditSmarts request information to be faxed to them
17 regarding lender-specific product.
18      Q.   So, is your testimony that the audience
19 for this fax was dealers that had specifically
20 requested information about Up2Drive?
21      A.   Correct.
22      Q.   And what's your basis for that testimony?
23      A.   Because that fax was sent out.
24      Q.   But how do you know who received the fax?
25      A.   The only fax numbers that CreditSmarts has
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1 are from participating CreditSmarts auto
2 dealerships.  CreditSmarts has paid thousands of
3 dollars in telemarketing expenses to speak to
4 independent, nonfranchise, small business
5 dealerships.
6      Q.   And how many of those dealerships said
7 they wanted specifically information about the
8 Up2Drive program?
9      A.   I don't understand the question.

10      Q.   Did any of those dealerships say, Can you
11 send me a fax about the Up2Drive program?
12      A.   I didn't speak to them.
13      Q.   Do you have any reason, from your records,
14 to think that any of those dealerships said, Send me
15 a fax about Up2Drive.  I need their credit
16 information?
17      A.   I -- no.
18      Q.   Okay.  Do you have any reason to think
19 that any of your database fax number entries is a
20 company that asked you to send them a fax about
21 Up2Drive specifically?
22      A.   Specifically Up2Drive did not authorize
23 CreditSmarts to send that fax --
24      Q.   Right.  But did anybody ask you for --
25      A.   -- or any other information.
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1      Q.   I'm not asking about what Up2Drive told
2 you.  I'm asking did any of the customers in your
3 database specifically request an Up2Drive fax from
4 CreditSmarts?
5      A.   I don't know.
6      Q.   Do you have any reason to believe anybody
7 asked CreditSmarts to send them a fax about
8 Up2Drive?
9      A.   I don't see any reason why they wouldn't.

10      Q.   Do you see any reason why they would?  Do
11 you have any reason to think that somebody asked you
12 for a fax about Up2Drive and that that had anything
13 to do with why this fax was sent?
14           MR. HAYES:  I object.  Jon, I think we've
15 established his answer is he doesn't know.  Okay.
16 So, if you don't know, you don't know.  Please move
17 on.
18      Q.   (BY MR. PIPER) Right.  But do you have
19 any -- apart from the fact that you don't know that,
20 do you have any information that would make that
21 more likely to be true than not?
22      A.   I can tell you Up2Drive is one of the best
23 finance programs available on the market, and anyone
24 who sells auto dealerships -- or autos should and
25 would be excited about the opportunity to do that.
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1      Q.   And the opportunity to do that would be by
2 submitting applications to CreditSmarts?
3      A.   Correct.
4      Q.   So, letting dealers know that Up2Drive was
5 part of the lender network for CreditSmarts would
6 help to increase CreditSmarts' applications; isn't
7 that true?
8      A.   No.
9      Q.   Well, who cares if they're excited if it's

10 not going to make them submit more applications?
11           MR. GARCIA:  Objection.
12      A.   90 percent of all loans are subprime,
13 negative credit.  Up2Drive is a small fraction of
14 the entire market.
15      Q.   (BY MR. PIPER) So, why would it be
16 exciting to anybody to be able to access Up2Drive
17 through your -- CreditSmarts?
18           MR. GARCIA:  Objection.
19      Q.   (BY MR. PIPER) You just said auto dealers
20 would be excited to know that they could access
21 Up2Drive through CreditSmarts?
22      A.   I'm projecting; but if I'm an auto
23 dealership and the one customer out of 30 that has
24 significant credit capabilities, I would be excited
25 about that.
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1      Q.   Okay.  And that would make them more
2 likely to submit applications through CreditSmarts
3 if they fit that demographic?
4      A.   No.
5      Q.   Why not?  What would be the excitement
6 then?  What could they do differently as a result of
7 Up2Drive being --
8      A.   I don't think you understand the
9 CreditSmarts system.

10      Q.   Well, explain to me why would a dealer be
11 excited that --
12      A.   The CreditSmarts system --
13      Q.   -- he could access Up2Drive?
14           THE COURT REPORTER:  Let him finish.
15      A.   The CreditSmarts system engages an auto
16 dealership to pull credit on all of their consumer
17 applicants at the point of sale.  90 percent of
18 those are subprime which would not fit into the
19 Up2Drive program.  By default, if they are
20 submitting a credit application on CreditSmarts,
21 they would have the application in the CreditSmarts
22 system regardless of whether it was available to
23 Up2Drive or not.
24      Q.   (BY MR. PIPER) So, why would it be
25 exciting for an auto dealer to know that Up2Drive
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1 was available through CreditSmarts?
2      A.   CreditSmarts' auto dealerships --
3 participating auto dealerships receive information
4 electronically, online, when they go onto
5 CreditSmarts on most CreditSmarts' participating
6 lenders.  That's expected.
7      Q.   And why would it be exciting to know that
8 one of those lenders was Up2Drive?
9      A.   It's a new lender.

10      Q.   And why would that be exciting?
11           MR. GARCIA:  Objection.
12      A.   It's a new lender.  New lenders are
13 exciting just like new customers are exciting.
14      Q.   (BY MR. PIPER) So, there's nothing
15 specific about Up2Drive?  It would just be a new
16 lender?
17      A.   Yes.
18      Q.   How did your -- did your customers know
19 what lenders were available through CreditSmarts?
20      A.   If they submitted a credit application
21 that qualifies, they will know.
22      Q.   Is that the only way that your customers
23 know what lenders are available through CreditSmarts
24 is the loans that are approved?
25      A.   Other than program guide updates.
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1      Q.   And program guide updates advise them
2 about the new lenders that are available; is that
3 correct?
4      A.   Correct.
5      Q.   Okay.  And the more lenders that are
6 available, the more attractive the CreditSmarts
7 product is, correct?
8      A.   Correct.
9      Q.   Other than sending this fax, did

10 CreditSmarts do anything else to make any auto
11 dealers aware that Up2Drive was a lender that was
12 part of the network of lenders for CreditSmarts?
13      A.   I sent an e-mail with instructions on how
14 to cash a check.
15      Q.   Would you like to take a five-minute
16 break?
17      A.   No.
18           MR. HAYES:  What time is it?
19           MR. PIPER:  It's about 11:00.  So, we've
20 been going about an hour.
21           MR. HAYES:  Would you like to take a
22 break?
23           THE COURT REPORTER:  Sure.
24           (Recess taken from 11:12 a.m. to 11:17
25 a.m.)
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1      Q.   (BY MR. PIPER) Were the CreditSmarts
2 product update faxes usually sent to people in the
3 CreditSmarts database?
4      A.   Yes.
5      Q.   Are you aware of any product update faxes
6 that were sent to a list other than the CreditSmarts
7 database?
8      A.   No.
9      Q.   Do you have any real reason -- excuse me.

10 Do you have any reason to believe that Exhibit 1 was
11 sent to a list other than a list from the
12 CreditSmarts database?
13      A.   No.
14      Q.   The people that you sent the e-mail to
15 with instructions about the check for Up2Drive -- so
16 far do you know what I'm talking about?
17      A.   Yes.
18      Q.   Okay.  That e-mail, were the recipients of
19 that e-mail people who were in the CreditSmarts
20 database?
21      A.   Yes.
22      Q.   Does CreditSmarts have a Facebook page?
23      A.   Yes.
24      Q.   Other than CreditSmarts.com and the
25 Facebook page, does CreditSmarts maintain any other
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1 Web pages?
2      A.   I think there's a LinkedIn profile.
3      Q.   Did you become aware at some point that
4 there was a reference to Up2Drive on the
5 CreditSmarts Facebook page?
6      A.   Yes.
7      Q.   When did you become aware of that?
8      A.   Bill Hayes told me.
9      Q.   And when did that happen?

10      A.   Three weeks ago.
11      Q.   After you had that conversation with
12 Mr. Hayes three weeks ago, did you make any further
13 inquiry concerning the information about Up2Drive on
14 the CreditSmarts Facebook page?
15      A.   Yes.  I removed the link.
16      Q.   Before you removed the link, did you, in
17 fact, confirm that there was a promotion for
18 Up2Drive on the CreditSmarts Facebook page?
19      A.   There was not a promotion for Up2Drive --
20      Q.   What was --
21      A.   -- on the CreditSmarts Facebook page.
22      Q.   What was the reference to Up2Drive on the
23 CreditSmarts Facebook page?
24      A.   It was a reference to an e-mail that was
25 sent for instructions on how to cash the Up2Drive
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1 check.
2      Q.   Okay.  Did you do anything to determine
3 how that information about Up2Drive got posted on
4 the CreditSmarts Facebook page?
5      A.   Yes.
6      Q.   And how did you investigate that?
7      A.   I went onto Facebook.
8      Q.   Okay.  And how did you investigate --
9 well, you investigated that it was on Facebook; but

10 how did you investigate why it was on Facebook?
11                I think you may have misunderstood my
12 question.  My question is:  Did you do anything to
13 investigate how that got on Facebook in the first
14 place?
15      A.   Yes.
16      Q.   How did you investigate that?
17      A.   I went onto Facebook.
18      Q.   And how did that enable you to figure out
19 how it got posted there in the first place?
20      A.   Because Facebook indicated that it was an
21 e-mail.
22      Q.   Who was it an e-mail from?
23      A.   Me.
24      Q.   And how did that lead to the information
25 being posted on Facebook?
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1      A.   There was an inadvertent link from my
2 e-mail to Facebook.
3      Q.   And what was that inadvertent link?  Was
4 Facebook an addressee of your e-mail?
5      A.   No.  There was a "Like" option on the
6 e-mail I sent.
7      Q.   So, the e-mail you sent inadvertently
8 included a link to Facebook.  Is that what you're
9 saying?

10           MR. GARCIA:  Objection.
11      A.   Correct.
12      Q.   (BY MR. PIPER) Was that something that
13 Facebook had put into your e-mail without your
14 knowledge?
15      A.   Facebook did not put that in there.
16 Vertical Response did that without my knowledge.
17      Q.   The Vertical Response software program?
18      A.   Correct.
19      Q.   Okay.
20           MR. PIPER:  Why don't you mark that as the
21 next exhibit?
22           MR. GARCIA:  We're on 13?
23           THE COURT REPORTER:  Yes.
24           (Deposition Exhibit 13 was marked.)
25      Q.   (BY MR. PIPER) Do you recognize this
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1 document, sir?
2      A.   Yes.
3      Q.   What is this document?
4      A.   CreditSmarts' Facebook profile.
5      Q.   Okay.  And on this left-hand column, the
6 second item is dated October 18th, 2012 and refers
7 to Up2Drive.  Do you recognize that to be the link
8 that was on your Facebook page for Up2Drive?
9      A.   Yes.

10      Q.   Is October 18th the date -- is that
11 consistent with your understanding that that's about
12 the date that that was posted on Facebook?
13      A.   Correct.
14      Q.   Would that be the date that you sent the
15 e-mail with the instructions?
16      A.   Yes.
17      Q.   And to delete this link, did you have to
18 do -- was that something you could do yourself
19 through your computer through Facebook?
20      A.   Through Facebook, yes.
21      Q.   In other words, you didn't have to make a
22 special request to Facebook that they delete this?
23      A.   No.
24           (Deposition Exhibit 14 was marked.)
25      Q.   (BY MR. PIPER) Do you recognize the
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1 document that's Exhibit 14?
2      A.   Yes.
3      Q.   And what is this document?
4      A.   It's an e-mail that I sent out.
5      Q.   And is this essentially the format that it
6 was in your e-mail?
7      A.   Yes.
8      Q.   And it's your testimony that this
9 information was in the body of the e-mail, not an

10 attachment?
11      A.   Yes.
12      Q.   Okay.  Where did you get the -- well, the
13 Up2Drive information in the left column, that's
14 essentially the logo for Up2Drive that BMW created;
15 is that correct?
16      A.   Up2Drive created that.
17      Q.   Up2Drive created that logo?
18      A.   Correct.
19      Q.   How did you get that logo for your e-mail?
20      A.   Up2Drive provided it.
21      Q.   Okay.  So, you didn't just cut it off
22 the -- did Up2Drive know you were sending this
23 e-mail?
24      A.   No.
25      Q.   How did they give you the logo?
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1      A.   During the technology interface.
2      Q.   And why did they give you the logo?
3      A.   To display on the informational check that
4 is to the right of that.  It needs to be bigger.
5      Q.   So, at some point did Up2Drive actually
6 give you a data file with the image of their logo?
7      A.   No.
8      Q.   How did they give you the logo?
9      A.   They gave me the logo.

10      Q.   What does that mean, though?  What did
11 they give you?  Did it happen electronically, or did
12 it happen -- did they give you a physical piece of
13 paper?  What did they give you?
14      A.   Electronically.
15      Q.   Okay.  And what was it that they gave you?
16 Was it a data file that constituted the logo?  Was
17 it a jpeg?  What -- did they give you an image file
18 of the logo --
19      A.   Yes.
20      Q.   -- or what did they give you?  Okay.
21      A.   Along with XML.
22      Q.   Okay.  So, was the XML also part of the
23 logo?
24      A.   No.
25      Q.   But in addition to giving you various XML
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1 files, they gave you the logo as an image file?
2      A.   Correct.
3      Q.   What were the XML files they gave you?
4      A.   For data exchange.
5      Q.   What kind of data was included in the
6 files they gave you?
7      A.   Credit application.
8      Q.   Do you recall what kind of image file the
9 logo came as?

10      A.   I do not.
11      Q.   Was it basically one page with just the
12 logo on it?
13      A.   I don't recall.
14      Q.   Okay.  So, when you created this e-mail,
15 you used the image of the Up2Drive logo that
16 Up2Drive had given you?
17      A.   Correct.
18      Q.   And was it your understanding that -- at
19 that time that that was permitted by Up2Drive?
20      A.   To display their logo, yes, along with
21 that check.
22      Q.   Was the image of the check something that
23 they had given you?
24      A.   Yes.
25      Q.   And was that a separate image, or was that
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1 image part of the --
2      A.   It was a separate image.
3      Q.   Okay.  So, on the -- the left-hand -- I'm
4 sorry -- the right-hand column of Exhibit 14 there's
5 an image of two hands and a check, and that image is
6 something that Up2Drive gave you?
7      A.   Yes.
8      Q.   And as far as you understood, you were
9 permitted to use the image of the two hands and the

10 check at CreditSmarts?
11      A.   Yes.
12      Q.   And what were you permitted to use the
13 logo and the image for?
14      A.   For display.
15      Q.   For what purpose?
16      A.   Cashing the check.
17      Q.   Okay.  Now, what is the check?
18      A.   It's an amount financed.  It's a contract.
19      Q.   And the check is something Up2Drive called
20 drive check; is that correct?
21      A.   Correct.
22      Q.   Was there something special about drive
23 checks that you needed instructions about how to
24 cash the check?
25      A.   Yes.
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1      Q.   What was special about it?  What was
2 different from other checks?
3      A.   They have a unique deposit program that is
4 unique to Up2Drive.
5      Q.   Okay.  And what is unique about their
6 deposit program?
7      A.   It's simple.
8      Q.   Okay.  And what is the unique, simple
9 process for depositing an Up2Drive drive check?

10      A.   The consumer and the auto dealership sign
11 the check and deposit it.
12      Q.   Where do they deposit it?
13      A.   Into their bank.
14      Q.   What is it about that that's unusual for
15 auto loan checks?
16      A.   Most auto loan contracts constitute a
17 20-page document.
18      Q.   Okay.
19      A.   Written by lawyers.
20      Q.   What -- what was it that Up2Drive -- well,
21 how was it you understood you were permitted to use
22 the Up2Drive logo and the check image to instruct
23 auto dealers?
24      A.   I had never used this Vertical Response
25 before, and I created this sending it to some people
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1 that I had spoken with to try and see how easy it
2 was to use.
3      Q.   The Vertical -- when you say how easy it
4 was to use, do you mean Vertical Response?
5      A.   Yeah.
6      Q.   Is Vertical Response particularly for
7 creating sort of formatted e-mails that are
8 somewhat -- like use images and so forth?
9      A.   Correct.

10      Q.   So, this -- you did this e-mail, in part,
11 as a test for this Vertical Response e-mail program?
12      A.   Yes.
13      Q.   But what was it that you understood BMW
14 was allowing you to use these images for?  What was
15 the purpose that you were allowed to use the images
16 for?
17      A.   Instructional.
18      Q.   And who were you allowed to instruct using
19 these images?
20      A.   Participating auto dealerships.
21      Q.   Were there any limits placed by BMW on
22 what you could use this for?
23      A.   Yes.  Instructional.
24      Q.   And where was that spelled out?
25      A.   I believe in the MSA agreement.
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1      Q.   And was there any limit on which
2 CreditSmarts customers you could use the
3 instructional images for?
4      A.   No.
5      Q.   Now, apart from the content of -- well,
6 let me step back.
7                What is the instructional information
8 that's in Exhibit 14?
9      A.   The check item to the top right and the

10 availability.  Again, this was a test.  I did it.  I
11 wasn't familiar how to use the product, and I
12 certainly wasn't familiar that the buttons on the
13 top of the e-mail would -- if selected "like," would
14 show up on Facebook.
15      Q.   Okay.
16      A.   New software.
17      Q.   The specific logo for Up2Drive, is there
18 anything instructional about that logo?
19      A.   No.
20      Q.   And the picture of two hands and a check,
21 does that convey any instructional information?
22      A.   Yes.  Follow the instructions on the loan
23 packet.  Give the completed drive check to the
24 dealership to complete the purchase.
25      Q.   So, was that language part of the image?
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1      A.   Image.
2      Q.   Okay.  And the only instruction there is
3 that you should get the instructions in the loan
4 package; is that correct?
5      A.   Correct.
6      Q.   And that -- that information where it
7 says, Follow the instructions on the loan packet,
8 give the completed drive check to the dealership to
9 complete the purchase, that was part of the image

10 that Up2Drive gave you for use for instructing your
11 customers; is that correct?
12      A.   Correct.
13      Q.   How about at the bottom where it says, We
14 want to finance your sales, exclamation point?  Was
15 that part of the image?
16      A.   No.  That's CreditSmarts.
17      Q.   That's something you added through the
18 Vertical software program?
19      A.   Correct.
20      Q.   Okay.  Did you understand that drive check
21 was a registered mark of Up2Drive?
22      A.   Yes.
23      Q.   How about the Up2Drive logo?  Did you have
24 any understanding of whether that was registered by
25 BMW?
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1      A.   Not by BMW.  By Up2Drive.
2      Q.   By Up2Drive.  Do you understand Up2Drive
3 to be a separate company from BMW, or do you have an
4 understanding of exactly how those corporate
5 formalities are?
6      A.   No.  I believe it's separate.
7      Q.   Okay.  And Exhibit 14 was posted on the
8 CreditSmarts Facebook page for a period of time?
9      A.   No.

10      Q.   Are you telling me that you couldn't -- if
11 you clicked the link on your -- well, if you clicked
12 the link on the Facebook page that's Exhibit 13 for
13 Up2Drive --
14      A.   Yes.
15      Q.   -- what did you get?
16      A.   You got the e-mail.
17      Q.   Okay.  Is this what you got if you clicked
18 that link?
19      A.   Correct.
20      Q.   Okay.  When you say "You got the e-mail,"
21 do you mean an e-mail was sent to you; or you got a
22 Web page that contained the contents of the e-mail?
23      A.   A Web page that contained the contents of
24 the e-mail.
25      Q.   And Exhibit 14 is the Web page that
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1 contains the contents of your e-mail which is what
2 you would get if you clicked the Up2Drive link on
3 the old Facebook page?
4      A.   Correct.
5      Q.   Okay.  So, just to be clear, Exhibit 14 is
6 what your Web browser would show you if you clicked
7 the Up2Drive link on the CreditSmarts Facebook page
8 up to three or so weeks ago?
9      A.   Correct.

10      Q.   And that was the case from about October,
11 2012 until sometime in early 2014; is that correct?
12      A.   You can see that there are five posts on
13 the Facebook page in that same two- to three-year
14 period.  I'm not familiar with how to use the
15 Facebook software or the Vertical Response.  So,
16 this is more of a test than anything else.
17      Q.   Okay.  And my question was:  From
18 October 18th until early 2014, that link was on the
19 Facebook page with the link to the Web page that's
20 Exhibit 14 for Up2Drive?
21      A.   Along with four "Likes."
22      Q.   Was there someone at CreditSmarts that was
23 responsible for maintaining the Facebook page?
24      A.   Myself.
25      Q.   Okay.  Are you the only one at
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1 CreditSmarts that set up the Facebook page?
2      A.   Yes.
3      Q.   And are you the only one that was
4 responsible for maintaining it?
5      A.   Yes.  As you can see, there are five posts
6 in a two-year period.  That's not a business factor.
7      Q.   Is that something that you ever looked at
8 during that two-year period?
9      A.   I didn't know it was there.

10      Q.   Okay.  You didn't know that you had a
11 Facebook page?
12      A.   I didn't know that the link was there.
13      Q.   Did you know that you had a Facebook page?
14      A.   Yes.  I set it up.
15      Q.   Did you ever look at it after you set it
16 up?
17      A.   No.
18      Q.   Do you know if there's still a link for --
19 one of those links on your Facebook page today?
20           MR. GARCIA:  Objection.
21      A.   Not to Up2Drive.
22      Q.   (BY MR. PIPER) Okay.  Do you still have
23 links on your Facebook page for CreditSmarts?
24      A.   Yes.
25      Q.   Which of the links do you still have for
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1 your Facebook page for CreditSmarts?
2      A.   I don't know.  I haven't reviewed it.
3      Q.   Okay.  So, when you deleted the Up2Drive
4 link a few weeks ago, did you delete some of the
5 other links?
6      A.   I don't recall.
7      Q.   Okay.  Other than the fax that's Exhibit 1
8 and the Facebook information that's Exhibit 13 and
9 14 and the e-mail which is reflected in Exhibit 14,

10 did you do anything else -- did CreditSmarts, to
11 your knowledge, do anything else to instruct
12 CreditSmarts' customers about Up2Drive specifically?
13      A.   Not that I know of.
14      Q.   Did anyone at BMW ever communicate to you
15 about the Facebook link?
16      A.   No.
17      Q.   Did they ever communicate to you about the
18 e-mail that you would send?
19      A.   No.
20      Q.   Did you send a copy of that e-mail to
21 anyone at BMW or Up2Drive?
22      A.   No.
23      Q.   By the way, since you draw a distinction
24 between Up2Drive and BMW, throughout this deposition
25 when I've asked you if you talked to someone at BMW,
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1 did you understand that I included Up2Drive in that?
2      A.   Yes.
3      Q.   And if I refer to BMW, are you comfortable
4 that I'm talking about the Up2Drive people
5 basically?
6      A.   It depends on the question.
7      Q.   If you're confused about that, please let
8 me know.
9           MR. HAYES:  Are you okay with reference?

10           MR. GARCIA:  Can we just clarify when you
11 say "BMW," that you're talking about both -- you've
12 got two BMW entities as defendants.
13           MR. PIPER:  Right.
14      Q.   (BY MR. PIPER) Well, are you aware of a
15 distinction between BMW Bank of North America and
16 BMW Financial Services?
17      A.   No.
18      Q.   Okay.  Do you know which one is the one
19 that runs Up2Drive most directly?
20      A.   I do not know.
21      Q.   And although there may be corporate
22 formalities that I'm not aware of at this point, if
23 I'm referring to BMW, it could be either or both of
24 those; but I'm talking about the people at BMW that
25 you dealt with with regard to Up2Drive.  Has that
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1 been your understanding of what I meant?
2      A.   Correct.
3      Q.   Okay.  And you don't know which of these
4 BMW entities, BMW Bank of North America or BMW
5 Financial Services, Mr. Thompson directly worked for
6 or whether he worked for a third company called
7 Up2Drive?  Do you know the answer to that?
8      A.   I do not.
9      Q.   Do you know whether Alex Gomez currently

10 lives on Havenhurst Avenue in Riverside?
11      A.   I do not.
12      Q.   Do you know if he ever lived at that
13 address?
14      A.   Yes.
15      Q.   Do you have any reason to think he's moved
16 from that address?
17      A.   I believe he's purchased a home.
18      Q.   Since -- that would be at an address other
19 than Havenhurst?
20      A.   Yes.
21      Q.   Have you spoken to him since he resigned?
22      A.   No.
23      Q.   Has the -- okay.  The business whereby
24 CreditSmarts placed loan applications with Up2Drive
25 if the Up2Drive filters were satisfied was pursuant
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1 to two written agreements that CreditSmarts entered
2 into with BMW in 2012; is that correct?
3      A.   No, that's not correct.
4      Q.   Okay.  Well, was there an agreement
5 entered into in 2012 between CreditSmarts to allow
6 Up2Drive access through CreditSmarts to loan
7 applications?
8      A.   Yes.
9      Q.   Was that just one agreement?

10      A.   Two agreements.
11      Q.   There were two agreements that enabled
12 that?
13      A.   (Nods head.)
14      Q.   Are both of those agreements still in
15 effect to your knowledge?
16      A.   To my knowledge.
17      Q.   And does BMW continue to receive the
18 benefit of loan applications through CreditSmarts?
19      A.   Up2Drive does, yes.
20      Q.   Okay.  And that hasn't changed as a result
21 of the fax that was sent in December, 2012?
22      A.   Correct.
23      Q.   And that hasn't changed as a result of
24 this lawsuit?
25      A.   Correct.

80
1      Q.   Prior to this deposition today, have you
2 ever directly communicated with any attorneys for
3 BMW?
4      A.   No.
5      Q.   Have you made yourself available to be
6 interviewed by any BMW attorneys?
7      A.   No one has requested.
8      Q.   But have you made yourself available to
9 that?

10      A.   Yes.
11      Q.   Okay.  Are you aware of any information
12 about the December, 2012 fax that you're aware of --
13           MR. HAYES:  Objection.  It's
14 December 27th.
15      Q.   (BY MR. PIPER) Are you aware of any
16 information about the December 27th, 2012 fax which
17 is Exhibit 1 that is not known to BMW?
18      A.   No.
19           MR. GARCIA:  Objection.
20           MR. PIPER:  If we can mark this as the
21 next exhibit?
22           (Deposition Exhibit 15 was marked.)
23           MR. PIPER:  For the record, these are
24 written interrogatory answers that BMW defendants
25 filed -- or served, rather, in this case.
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1      Q.   (BY MR. PIPER) And if you turn your
2 attention to page 9, the BMW defendants were asked
3 for each month during which any contract agreement
4 or understanding between CreditSmarts and any of the
5 BMW defendants has been in effect, identify the
6 number of loan applications submitted through
7 CreditSmarts to BMW pursuant to such -- it should
8 say contract, agreement, or understanding.
9                And then on page 10 there's a table

10 that shows months and applications submitted through
11 CreditSmarts.  And is -- is (sic) the information
12 contained in this table, to your knowledge, appear
13 accurate as to the number of applications that were
14 submitted to Up2Drive through CreditSmarts?
15      A.   Yes.
16      Q.   And have applications continued to be
17 submitted in 2014 to Up2Drive?
18      A.   Yes.
19      Q.   And that includes applications that were
20 submitted after December, 2012, correct?
21      A.   Correct.
22      Q.   And that includes applications that were
23 submitted since August, 2013; is that correct?
24      A.   Yes.
25      Q.   Have you ever had any communication where
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1 BMW told you that because of the fax that was sent
2 on December 27th, 2012, they no longer wanted to
3 receive applications through CreditSmarts?
4      A.   No.
5      Q.   Have they ever told you that they wanted
6 to filter out applications that might have resulted
7 because of the fax that was sent on December 27th,
8 2012?
9      A.   No.

10      Q.   Give me just a second.
11           MR. PIPER:  Can we mark this as the next
12 exhibit?
13           (Deposition Exhibit 16 was marked.)
14      Q.   (BY MR. PIPER) By the way, did you ever
15 see those BMW answers before that was the previous
16 exhibit?
17      A.   Yes.
18      Q.   Do you know if you saw them before they
19 were filed?
20      A.   No, I did not.
21      Q.   Okay.  Or served, I should say.
22                So, after BMW finalized them, you got
23 a copy?
24      A.   Yes.
25      Q.   Do you recognize Exhibit 16?
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1      A.   Yes.
2      Q.   I'm a little confused because the version
3 I received of this exhibit which says CreditSmarts
4 has two Web sites and the pages are attached, I was
5 surprised that one of the Web sites attached was --
6 seemed to be contact information for City Select
7 Auto, the plaintiffs.  Was that the Web site that
8 you intended to provide?
9      A.   No.

10      Q.   Okay.  So, the first page that has the
11 mail AOL.com is not a Web site for CreditSmarts and
12 was not the attachment that you intended to include
13 with this; is that correct?
14      A.   Correct.
15      Q.   Okay.  Is what you intended to include as
16 your second attachment the LinkedIn page that you
17 referred to earlier?
18      A.   No.
19      Q.   What was the second Web site that you
20 intended to include?
21      A.   The AutoWebExperts site.
22      Q.   Well, is that what's here?
23      A.   Yes.
24      Q.   What were the two Web sites that you
25 intended to attach?  One was Auto Web sites -- one
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1 was AutoWeb --
2      A.   Experts.
3      Q.   -- Experts.com?
4      A.   And the other is CreditSmarts.com.
5      Q.   CreditSmarts.com.  Okay.
6      A.   This Web site for City Select was myself
7 conveying to Bill Hayes that City Select is
8 advertising BMW on their Web site.
9      Q.   Okay.  But you did not -- you conveyed

10 this to Bill Hayes but not for the purpose of
11 showing what CreditSmarts --
12      A.   Correct.  I conveyed that to Bill Hayes to
13 show him that City Select is using BMW's name in
14 their search engine and optimization, branding.
15      Q.   And is that something that's shown on this
16 page?
17      A.   No.  If you right click on that page,
18 you'll see the source; and it shows that they are
19 using BMW brand to drive customer traffic to their
20 Web site.
21      Q.   Okay.  So --
22           MR. GARCIA:  I'm sorry.  Can you repeat
23 back the two Web sites that he listed?  One was
24 CreditSmarts.com, and there was a preceding one.
25           THE COURT REPORTER:  AutoWebExperts.
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1           MR. GARCIA:  Thank you.
2           MR. HAYES:  May I -- just so I'm clear,
3 Sean, the AutoWebExperts.com and CreditSmarts.com
4 are the two Web pages that you attempted to give to
5 Mr. Piper?
6           THE WITNESS:  Yes.
7           MR. PIPER:  Okay.  And, you know, you want
8 to just do an amended response --
9           MR. HAYES:  Yes.

10           MR. PIPER:  -- so that the record is clear
11 on that?
12           MR. HAYES:  Which one is missing?
13           MR. PIPER:  There is Auto -- well --
14           THE WITNESS:  CreditSmarts.com.
15           MR. PIPER:  Yeah.
16           MR. HAYES:  Okay.
17           MR. PIPER:  If you could mark that as the
18 next exhibit?
19           (Deposition Exhibit 17 was marked.)
20      Q.   (BY MR. PIPER) Do you recognize
21 Exhibit 17?
22                And, for the record, although this
23 has the caption stating it's plaintiff's requests
24 and the preamble says it's plaintiff's requests,
25 it's my understanding that this is -- after we sent
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1 the Word version of that, this is the response that
2 was typed on behalf of CreditSmarts with
3 CreditSmarts' answers.
4                Is that also your understanding of
5 what this document is?
6      A.   Yes.
7      Q.   Are you the one that actually typed the
8 answers into this document?
9      A.   I don't recall.

10      Q.   Okay.  Could I turn your attention to
11 Request No. 1 which is -- well, the pages aren't
12 numbered; but it's the fourth page of the document
13 under "Documents Requested."
14      A.   Okay.
15      Q.   Okay.  The request asks for each different
16 form of any document that promotes, advertises,
17 announces, or solicits any property, goods, or
18 services of CreditSmarts and which was sent by or on
19 behalf of CreditSmarts by facsimile transmission;
20 and the first sentence of the response is Exhibit A
21 attached to plaintiff's complaint.
22                Is it your understanding that
23 Exhibit A to plaintiff's complaint, which is marked
24 for the deposition as Exhibit 1, is a document that
25 promotes, advertises, announces, or solicits
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1 property, goods, or services of CreditSmarts?
2      A.   It's my contention that it provides
3 guideline updates.
4      Q.   Okay.  And does that mean that it is a
5 document that promotes, advertises, announces, or
6 solicits property, goods, or services of
7 CreditSmarts?
8      A.   It's an informational document.
9      Q.   Okay.  I guess what I'm trying to ask is:

10 Did you think that this document was responsive to
11 this request when you identified it in the first
12 sentence of your response?
13      A.   Yes.
14      Q.   And was that sent by or on behalf of
15 CreditSmarts?
16      A.   Yes.
17      Q.   By facsimile transmission?
18      A.   Yes.
19      Q.   Towards the end you say, Exhibit A was
20 sent by a former employee without CreditSmarts'
21 knowledge.
22                In fact, when the fax was sent by or
23 on behalf of CreditSmarts, it was sent by a current
24 employee, correct?
25      A.   Correct.
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1      Q.   He only became a former employee many
2 months later?
3      A.   Correct.
4      Q.   And he was the office manager of
5 CreditSmarts at the time he sent the fax?
6      A.   Correct.
7      Q.   And, therefore, CreditSmarts' office
8 manager knew that the fax was being sent?
9      A.   Correct.

10      Q.   So, the only one who didn't know it was
11 being sent was you, right?
12      A.   Correct.
13           MR. GARCIA:  Objection.
14      Q.   (BY MR. PIPER) If you turn to the response
15 to Request No. 5, which is a long response.  I think
16 it's on page 8.  Towards the end of that answer
17 there's a reference that says, Discovery from
18 Plaintiff's current and former employees including
19 Troy Casey, Anthony Salkauski, Deborah Shadow,
20 Rhonda Banks, Salina Singleton and Sara
21 Lwin-Robertson will also reveal additional contacts
22 and discussions by CreditSmarts with Plaintiff,
23 Plaintiff's prior consent and business relationships
24 with CreditSmarts and the business relationships
25 with BMW, Liberal Finance, Excel Credit Union, and
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1 Plaintiff's buyers who used CreditSmarts' services.
2                Are you the one that was the source
3 of that information?
4      A.   Yes.
5      Q.   And what led you to believe that -- have
6 you ever had any personal dealings with any of the
7 individuals that are named there as current and
8 former employees of City Select?
9      A.   No.

10      Q.   Do you have any specific information that
11 any of those named individuals had any dealings with
12 CreditSmarts?
13      A.   Yes.
14      Q.   Okay.  What information -- which of those
15 individuals do you have information about them
16 having dealings with CreditSmarts?
17      A.   I do not know which.
18      Q.   What information do you have that would
19 lead you to -- well, where did you get those names?
20      A.   Those are employees that worked for City
21 Select during the time that there was contact
22 between CreditSmarts staff members and the auto
23 dealership.
24      Q.   Okay.  And where did you get those names?
25      A.   I researched them.
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1      Q.   And where did you find those names in your
2 research?
3      A.   Public records.
4      Q.   What public records?
5      A.   Master Files.
6      Q.   What is Master Files?
7      A.   Master Files is a database research firm.
8 I also used the Internet.
9      Q.   And is it fair to say you were looking for

10 the names of any employees of City Select that you
11 could find?
12      A.   No.  That would have been present during
13 the time that CreditSmarts had two contacts with
14 that dealership.
15      Q.   Okay.  So, you went through Master Files
16 and the Internet and tried to identify any City
17 Select employee that worked there during the time
18 that your records show there was communication
19 between someone at CreditSmarts and City Select --
20      A.   Correct.
21      Q.   -- Auto?
22      A.   Uh-huh.
23      Q.   And other than the fact that you
24 identified that these were people who were employed
25 by City Select during that time period, you have no
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1 specific information that any of them actually did
2 have any communications with CreditSmarts; is that
3 correct?
4      A.   Yes, I do.
5      Q.   What is that information?
6      A.   Someone at that auto dealership spoke with
7 two persons at CreditSmarts on two different
8 occasions.
9      Q.   Well, first of all, assuming that's true,

10 is it possible that there was an employee at City
11 Select who talked to CreditSmarts that is not named
12 in this interrogatory?
13      A.   It is possible.  Absolutely.
14      Q.   So, you don't have any specific
15 information that any of these people talked to
16 CreditSmarts but you think someone at City Select
17 talked to CreditSmarts and these are the only names
18 you can come up with who might have done that at
19 this point?
20      A.   Correct.
21      Q.   Okay.  What is your basis for saying that
22 BMW, Liberal Finance, Excel Credit Union had
23 business relations with City Select?
24      A.   Those are lenders that are local to New
25 Jersey and that lend to BMW should be Up2Drive and
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1 those are lenders that were in direct negotiations
2 with CreditSmarts.
3      Q.   Okay.  So, what's your basis for saying
4 that Up2Drive had direct negotiations with City
5 Select?
6      A.   Our CreditSmarts salesperson would have
7 spoken to the representative at City Select
8 regarding the available options to them.
9      Q.   I see.  These are the three lenders that

10 would have extended credit in New Jersey had City
11 Select submitted applications; is that correct?
12      A.   Correct.
13      Q.   And other than the fact that had City
14 Select submitted applications through CreditSmarts,
15 that these would have been the lenders that might
16 have received the applications, do you have any
17 other reason to believe that City Select did
18 business with any of these three entities?
19      A.   I do not know.  I don't work for City
20 Select.  I'd like to find out.
21      Q.   Okay.  Okay.
22           MR. PIPER:  Mark this as the next exhibit.
23           (Deposition Exhibit 18 was marked.)
24           MR. GARCIA:  I'd like to object to the
25 introduction of this exhibit as possibly lacking
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1 context.  I believe this was attached to an e-mail.
2           MR. PIPER:  Okay.
3      Q.   (BY MR. PIPER) Do you know if you've ever
4 seen this before?  Did you get the exhibit?
5      A.   The image or the document?
6      Q.   The image.  The image.  Yeah.  You can put
7 the other one away for now as far as I'm concerned.
8      A.   Yes, yes.
9      Q.   Okay.  Is this the image of the Up2Drive

10 logo that you were talking about earlier?
11      A.   It appears to be.
12           MR. GARCIA:  Objection.
13      Q.   (BY MR. PIPER) Do you know if that came to
14 you as an attachment to an e-mail?
15      A.   I don't recall.
16      Q.   Okay.
17           MR. PIPER:  And let me just state for the
18 record with respect to your objection that the way
19 the documents were produced, it wasn't entirely
20 clear what -- to me what -- at least in the hurry of
21 getting it, what was attached to what; but I did see
22 that I got one page that had the Up2Drive logo on
23 it.  Okay.
24      Q.   (BY MR. PIPER) Regardless of whether this
25 is the specific file that you received, did the
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1 image of the Up2Drive logo that you received
2 essentially look like this?
3      A.   Yes.
4      Q.   Do you recall whether it was the size --
5 was it -- was your image something that if you
6 printed it out, came out as an 8-and-a-half-by-11
7 page?
8      A.   I don't know.
9           MR. PIPER:  Can we mark this as the next

10 exhibit?
11           (Deposition Exhibit 19 was marked.)
12           MR. MILSTEIN:  Off the record.
13           (Recess taken from 12:03 p.m. to 12:04
14 p.m.)
15           MR. MILSTEIN:  Back on the record.
16           MR. GARCIA:  I'd like to object to this as
17 well.
18           MR. PIPER:  Okay.  What's your objection?
19           MR. GARCIA:  The same.  To the extent that
20 there's an e-mail providing context.
21           THE WITNESS:  This is not an e-mail.
22           MR. GARCIA:  To the extent that this is an
23 attachment to an e-mail.
24      Q.   (BY MR. PIPER) Do you recognize this
25 document, sir?
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1      A.   Yes.
2      Q.   What is this document?
3      A.   The instructional page for Up2Drive that
4 is inside of CreditSmarts.com.
5      Q.   Okay.
6      A.   How did you obtain it?
7      Q.   It was produced by the BMW defendants on
8 Friday.
9      A.   Okay.  Very good.

10      Q.   You were concerned that I had somehow
11 hacked into your computer?
12      A.   Well, that would be against the law.
13      Q.   Right.  And you were concerned that that
14 might have happened.  It did not happen, I assure
15 you.
16      A.   Or that possibly the auto dealership --
17 the plaintiff accessed this with a -- which they
18 should.
19      Q.   Okay.  So, is this something that is
20 accessible through -- to CreditSmarts' customers
21 through the CreditSmarts interface?
22      A.   Yes.  Including City Select.
23      Q.   Is this something that was provided -- how
24 did this document come to be created?  How did --
25 how did CreditSmarts get this document?  Did it
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1 create the document?
2      A.   I believe I did.
3      Q.   Okay.  And when would you have created
4 this document?
5      A.   June of 2012.
6      Q.   Okay.  Did BMW know you were creating this
7 document?
8      A.   Yes.
9      Q.   Did you share it with BMW?

10      A.   Yes.
11      Q.   And did they have any problem with your
12 promoting this information on the CreditSmarts Web
13 interface?
14      A.   No.
15           MR. GARCIA:  Objection.
16      Q.   (BY MR. PIPER) Now, explain to me the
17 CreditSmarts Web interface.  How does -- if I were
18 CreditSmarts' customer, how would I access this
19 information?
20      A.   An auto dealership would use a user name
21 and pass code, three-step process, access
22 CreditSmarts.com.  If they fulfilled a credit
23 application, sent that credit application to
24 Up2Drive through CreditSmarts.com and received an
25 approval, they would then have access to this
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1 document.
2      Q.   Okay.  Is there any information on this
3 page that is information that you gained from a
4 source other than Up2Drive?
5      A.   No.
6      Q.   Okay.  And, again, the Up2Drive logo here
7 is an image that, before you created this, you had
8 been provided by Up2Drive?
9      A.   Correct.

10      Q.   And the hands with the check and the
11 instructions at the bottom is information -- is an
12 image that had been provided to you by Up2Drive?
13      A.   Correct.
14      Q.   Before you created this?
15      A.   Correct.
16      Q.   And did you have an understanding at that
17 point about what they thought you would do with
18 those images?
19      A.   Yes.  We would -- CreditSmarts would
20 display this for instructions on how to cash the
21 Up2Drive check.
22      Q.   Can you go back to Exhibit 1, probably at
23 the bottom of your pile?
24      A.   Yes.
25      Q.   Okay.  Under -- first of all, do you know
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1 where the car on Exhibit 1 -- where that image came
2 from?
3      A.   I do not.
4      Q.   Did you talk to Alex Gomez about that?
5      A.   Yes.
6      Q.   Did he tell you anything about that?
7      A.   He did not remember.
8      Q.   The second -- the first line of type on
9 the fax in the body after the fax header says "BMW

10 Bank of North America Up2Drive."  The name BMW Bank
11 of North America is included on Exhibit 19; is that
12 correct?
13      A.   Correct.
14      Q.   And the Up2Drive logo is the same on both
15 Exhibit 19 and Exhibit 1; is that correct?
16      A.   Correct.
17           MR. GARCIA:  Objection.
18      Q.   (BY MR. PIPER) The first line -- the
19 second line -- I'm sorry.  The --
20      A.   He spelled it wrong.
21           THE WITNESS:  I looked at this document.
22           MR. HAYES:  Huh?
23           THE WITNESS:  He spelled it wrong.  Not
24 only did he do something that was specifically
25 against the rules, but he spelled it wrong.
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1      Q.   (BY MR. PIPER) You're referring to the
2 third line that the name of Up2Drive is spelled with
3 two letters instead of -- T-o rather than the number
4 2?
5      A.   Yes.
6      Q.   If you keep moving down to the fifth line
7 where it says, 110 percent of KBB retail value, is
8 it your understanding that KBB refers to Kelley Blue
9 Book?

10      A.   Yes.
11      Q.   And 110 percent of Kelley Blue Book retail
12 value means the maximum loan-to-value rate that
13 Up2Drive accepts; is that correct?
14      A.   Correct.
15      Q.   And that's the same on Exhibit 1 and on
16 Exhibit 19, correct?
17      A.   Correct.
18      Q.   The next line says "2006 and newer
19 vehicles," and what that means is that Up2Drive at
20 that time was available for 2006 and later models --
21 BMW models; is that correct?
22      A.   Correct.
23           MR. GARCIA:  Objection.
24      Q.   (BY MR. PIPER) And that information is the
25 same on Exhibit 1 and on Exhibit 19; is that
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1 correct?
2      A.   Correct.  That's actually incorrect.  It's
3 available to all vehicle manufacturers.
4      Q.   So, Up2Drive will finance even if it's not
5 a BMW manufacturer?
6      A.   Correct.
7      Q.   And that's what was incorrect in the
8 question I asked, right?
9      A.   Correct.

10      Q.   But if we now rephrase it that -- the
11 reference to 2006 and newer vehicles means that at
12 that time Up2Drive was available to finance
13 vehicles, assuming they met all the other criteria,
14 that were model year 2006 or later.  That's what
15 that refers to, correct?
16      A.   Correct.
17           MR. GARCIA:  Objection.
18      Q.   (BY MR. PIPER) And that's the same on
19 Exhibit 1 and on Exhibit 19?
20      A.   Correct.
21      Q.   And where it says "Up to 90,000 miles,"
22 you understand that that means that vehicles are
23 eligible for Up2Drive if all the other criteria are
24 met as long as they don't have more than
25 90,000 miles of mileage on the odometer?
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1      A.   Correct.
2      Q.   And that's the same on Exhibit 1 and on
3 Exhibit 19?
4      A.   Correct.
5           MR. GARCIA:  Objection.
6      Q.   (BY MR. PIPER) And, in fact, other than
7 the misspelling of the Up2Drive, all the information
8 on Exhibit 1 is information that a customer of
9 CreditSmarts theoretically could have obtained

10 through Exhibit 19 --
11      A.   Correct.
12      Q.   -- is that correct?
13                And that was all information that was
14 provided by Up2Drive to CreditSmarts to assist
15 CreditSmarts in instructing its customers?
16      A.   Correct.  I believe this information can
17 be found anywhere on the Internet.
18      Q.   Have you ever looked at the Up2Drive Web
19 site?
20      A.   No.
21      Q.   Have you actually looked at this
22 information somewhere on the Internet and seen this
23 information somewhere on the Internet?
24      A.   No.
25           MR. GARCIA:  Objection.
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1      Q.   (BY MR. PIPER) So, your statement that
2 this can be found on the Internet is speculation; is
3 that correct?
4      A.   Correct.
5      Q.   Okay.
6           MR. PIPER:  We've gone about another hour.
7 Does anybody want to take a break now or soon?
8           THE COURT REPORTER:  I need to plug in my
9 machine.

10           MR. PIPER:  We'll take a break.
11           (Recess taken from 12:13 p.m. to 12:21
12 p.m.)
13      Q.   (BY MR. PIPER) In your initial
14 conversation with Mr. Gomez about his sending of
15 Exhibit 1, did -- in the face-to-face discussion,
16 did he tell you why he thought it was appropriate to
17 send the fax?
18      A.   No.
19      Q.   Did you discuss with him whether he had
20 communicated with Up2Drive before sending the fax?
21      A.   He has not.
22      Q.   Did you discuss that in the first
23 conversation with him?
24      A.   No.
25      Q.   Did you ever discuss that with him?
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1      A.   Yes.
2      Q.   When did you have that discussion with
3 him?
4      A.   When we launched -- CreditSmarts launched
5 Up2Drive.
6      Q.   What was the discussion you had with
7 Mr. Gomez when CreditSmarts launched Up2Drive about
8 his communications with BMW?
9      A.   Any contact with Up2Drive goes through

10 myself or Chad Simmons.
11      Q.   Okay.  And when about was that
12 conversation?  Was that before you signed the Master
13 Services Agreement?
14      A.   It would have been June, 2012 when the
15 product was launched.
16      Q.   Okay.  Other than that discussion in June,
17 2012, did you have any discussions with Mr. Gomez
18 about communicating with Up2Drive?
19      A.   Yes.
20      Q.   What other discussions did you have with
21 him about communicating with Up2Drive?
22      A.   That they were not a lender that would
23 participate in program guideline updates.
24      Q.   When did you have that discussion with --
25      A.   June of 2012.
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1      Q.   Okay.  And was that the same discussion or
2 a different discussion?
3      A.   Yes.  Same discussion.
4      Q.   So, you had one discussion where you said
5 that Alex Gomez should not -- the only ones at
6 CreditSmarts who could talk to Up2Drive were Sean
7 Ryan or Chad Simmons and that BMW would not
8 participate in program guideline updates?
9      A.   Uh-huh.

10      Q.   Did you ever have any conversation other
11 than that one conversation -- did you have any other
12 conversations with Mr. Gomez about those subject
13 matters?
14      A.   Not that I can recall.
15      Q.   Okay.  What gave rise to that discussion
16 in June, 2012?
17      A.   The Up2Drive product launch.
18      Q.   Okay.  And who was present at that
19 discussion?
20      A.   Myself and Alex Gomez.
21      Q.   No one besides the two of you?
22      A.   Not that I recall.
23      Q.   Did you talk about anything else in that
24 discussion other than the question of him not
25 talking to Up2Drive and them not participating in
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1 product guideline updates?
2      A.   Yes.
3      Q.   What else did you talk about?
4      A.   They are now available for auto
5 dealerships to select as their lending option.
6      Q.   Were there other lenders that Mr. Gomez
7 was allowed to talk to?
8      A.   Yes.
9      Q.   So, why specifically did you instruct

10 him -- why did you make -- well, did you make the
11 decision that you didn't want Alex Gomez talking to
12 Up2Drive?
13      A.   Yes.
14      Q.   And why did you make that decision?
15      A.   Because Up2Drive requested limited
16 contact.
17      Q.   And how did Up2Drive make that request?
18      A.   Through phone.
19      Q.   On the phone.  Okay.  Who at Up2Drive made
20 that request to you?
21      A.   I believe it was Jake.
22      Q.   Did they ever specifically say that they
23 didn't want Alex Gomez working on Up2Drive matters?
24      A.   No.
25      Q.   Okay.  What was it that Jake Thompson said
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1 to you about BMW wanting limited contact with
2 Up2Drive?
3      A.   That we needed -- CreditSmarts and
4 Up2Drive needed a streamlined electronic process.
5      Q.   What does a streamlined electronic process
6 mean?
7      A.   Data is posted in a post response
8 environment via XML.  The auto dealership generates
9 a credit application.  That data is parsed and

10 identified through a set of filters that is a
11 pass/fail for the Up2Drive minimum requirements; and
12 if it passes, the auto dealership then has the
13 option of selecting Up2Drive along with other
14 lenders.
15      Q.   And is that a different electronic process
16 than what you have for your other lenders?
17      A.   Yes.
18      Q.   So, what would be different?  Like --
19      A.   It's the same electronic process.  Some
20 lenders underwrite and process their loans manually
21 on CreditSmarts.com.  Up2Drive receives the data
22 electronically.
23      Q.   Okay.  What would you mean -- when you say
24 "underwrite," you mean they would look at what's on
25 the computer and then physically write it -- copy it
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1 down?
2      A.   No.  Make a loan decision.
3      Q.   Okay.  I see.  So, in other words, with
4 the Up2Drive program there's no human decision made
5 at the Up2Drive end?  It's done by their --
6      A.   Correct.
7      Q.   -- computer algorithms, as you understand
8 it?
9           MR. GARCIA:  Objection.

10      A.   Correct.
11      Q.   (BY MR. PIPER) Okay.  So, was what Jake
12 Thompson was telling you, that there was nobody at
13 the Up2Drive and -- to talk to about why they were
14 making loan decisions?
15      A.   No.
16           MR. GARCIA:  Objection.
17      Q.   (BY MR. PIPER) Well, given that it was all
18 being done by computer --
19      A.   It was specific to marketing.
20      Q.   So that marketing decisions would go
21 through you or Chad Simmons?
22      A.   That would go through Jake Thompson.
23      Q.   All marketing decisions about Up2Drive?
24      A.   Correct.
25      Q.   So, what did Mr. Thompson tell you about
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1 marketing decisions?
2      A.   All imagery and marketing decisions needed
3 to go through Jake Thompson.
4      Q.   Okay.  And what else did he tell you about
5 marketing?
6      A.   That's it.
7      Q.   Okay.  Did you feel that when you sent the
8 e-mail that that was compliant with his
9 instructions?

10           MR. GARCIA:  Objection.
11           MR. HAYES:  Objection.  Could you -- what
12 e-mail are you referring to?
13      Q.   (BY MR. PIPER) When you sent the e-mail
14 about Up2Drive, did you believe that that needed to
15 be reviewed by Jake Thompson beforehand?
16      A.   No, I didn't.
17      Q.   Why was that not subject to his
18 restrictions that he had to approve all marketing?
19      A.   I was testing out a new service, and I
20 knew the recipients.
21      Q.   Do you know if Alex Gomez was aware of
22 that e-mail?
23      A.   He was not.
24      Q.   Okay.  How do you know that?
25      A.   It was sent from me.
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1      Q.   Okay.  Do you know whether Alex Gomez ever
2 looked at the CreditSmarts Facebook page?
3      A.   I don't know.
4      Q.   And you have no knowledge about why Alex
5 Gomez thought it was a good idea to send an
6 advertisement -- or an informational update of
7 Up2Drive information in December, 2012?
8      A.   I do not know.
9      Q.   And did you have a discussion with

10 Mr. Thompson about CreditSmarts' program guideline
11 updates?
12      A.   No.
13      Q.   Did you tell him that one of the things
14 CreditSmarts could do would be to send out a program
15 guideline update for Up2Drive?
16      A.   No.
17      Q.   Did he tell you specifically that he
18 didn't want any program guideline updates done for
19 Up2Drive?
20      A.   He said specifically this is the only
21 document that should be presented to an auto
22 dealership.
23      Q.   Okay.  "This," you picked up and referred
24 to --
25      A.   Exhibit 19.
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1      Q.   And had you already shown him Exhibit 19
2 before he approved that?
3      A.   Yes.
4      Q.   Did Mr. Thompson talk to you at all about
5 the use of fax advertising?
6      A.   No.
7      Q.   Did you tell him that fax advertising was
8 something that CreditSmarts did?
9      A.   No.

10      Q.   Did he -- did he talk to you about whether
11 you could fax that Exhibit 19 to CreditSmarts'
12 customers?
13      A.   No.
14      Q.   After --
15           MR. HAYES:  Objection.  There's no --
16 nothing in the record or testimony that Exhibit 19
17 was faxed.  That's an e-mail.  You may be referring
18 to Exhibit 1.
19           MR. PIPER:  Actually Exhibit 19 is not the
20 e-mail either.  That's the thing.
21           MR. HAYES:  The image.
22           MR. PIPER:  -- that's embedded in the --
23           MR. HAYES:  It wasn't faxed to anybody.
24           MR. PIPER:  Right.  Well, I didn't say it
25 was but --
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1           MR. HAYES:  Yes, you -- read back the --
2 just so we can get it correct, Jon.  Sorry to
3 interrupt.
4           MR. PIPER:  Sure.
5           (Whereupon the requested portion of
6 testimony was read back.)
7      Q.   (BY MR. PIPER) And you never had any
8 conversation with him about that subject matter,
9 correct?

10      A.   No.
11           MR. HAYES:  Fair enough.
12           MR. PIPER:  I didn't mean to imply that it
13 was.  He said whatever you do, don't fax that.  That
14 never happened.
15      Q.   (BY MR. PIPER) In that conversation with
16 Mr. Thompson in August of 2013 where he told you
17 that his lawyers didn't want him to talk to you, did
18 he tell you that this fax was unauthorized, meaning
19 Exhibit 1?
20      A.   Yes.
21      Q.   What did he say about that?
22      A.   He said he'd never seen it before.
23      Q.   Okay.  Is that the exact words he used,
24 that he'd never seen it before?
25      A.   Yes.
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1      Q.   And did he use the words "unauthorized"?
2      A.   No.
3      Q.   Okay.  So, other than telling you, This is
4 the first time I've seen that, what did he say?  Did
5 he say he was upset about that?  What do you recall
6 him saying in that conversation?
7      A.   He said he was asked by his counsel if he
8 had authorized that.  He had told them no.
9      Q.   And was there anything else that he told

10 you about that in that conversation?
11      A.   No.
12      Q.   Okay.  Did he tell you that CreditSmarts
13 had in any way breached its agreement with BMW by
14 sending this fax?
15           MR. HAYES:  Objection.  The testimony is,
16 is that he said he wasn't supposed to speak about
17 this.  The response to that was he didn't tell me
18 anything else was discussed.  So, now, you're asking
19 other questions whether they were discussed.  The
20 answer is there was nothing else discussed.
21      Q.   (BY MR. PIPER) Well, in fact, in addition
22 to telling you that he couldn't talk to you
23 according to his attorneys and that you didn't
24 discuss anything else, you did, in fact, talk about
25 some other things in that call such as the fact that
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1 he had spoken to his attorneys and told them that
2 this fax --
3      A.   Yes.
4      Q.   -- was not authorized?
5                So, among the other things that you
6 talked about, did you discuss whether CreditSmarts
7 had breached its agreement with Up2Drive by sending
8 this fax?
9      A.   No.  We discussed that all further

10 communication needed to be through his attorneys,
11 and we'd let them work it out.
12      Q.   So, in that discussion with Jake Thompson,
13 he did not say to you that you had or may have
14 violated your agreement with Up2Drive?
15           MR. GARCIA:  Objection.
16      A.   He said, Let the attorneys work it out.
17      Q.   (BY MR. PIPER) Did he specifically say
18 that the attorneys would need to work out whether
19 you had breached your agreement with Up2Drive?
20      A.   No.
21      Q.   Was there any discussion in that
22 conversation about your agreement with Up2Drive?
23      A.   There were no legal discussions.  That's
24 for counsel.
25      Q.   Has anyone at BMW ever directly told you
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1 or communicated to you in any way that you have
2 violated your agreement with BMW?  And I'm saying
3 has a BMW employee personally communicated directly
4 to you, not through attorneys, about whether you
5 violated your agreement with BMW?
6      A.   BMW and myself have had no communication
7 post that conversation with Jake Thompson.
8      Q.   Okay.  All that's happened is the
9 continuing submission of the applications through

10 the CreditSmarts portal?
11      A.   Correct.
12           MR. HAYES:  For the record, BMW's counsel
13 did notify CreditSmarts that there has been a breach
14 of the agreement.
15           THE WITNESS:  Okay.
16           MR. PIPER:  But that's -- but that was --
17 you're not correcting his testimony.  You're just
18 adding a fact for my benefit?
19           MR. HAYES:  No.  I'm just adding a fact
20 that CreditSmarts has received notice of a breach.
21      Q.   (BY MR. PIPER) Did you personally receive
22 that notice?
23      A.   I assume I wouldn't.
24      Q.   Do you know if whether you ever received
25 that notice?
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1      A.   It would have come from an attorney to my
2 attorney -- my counsel.
3      Q.   So, BMW didn't directly send that notice
4 to you?
5      A.   No.
6      Q.   Okay.  And other than the fact that
7 counsel just did us the favor of telling us about
8 that, did you know that there was such a notice?
9      A.   No.

10           MR. PIPER:  I don't mind if you have an
11 objection to my questions, but I do object to your
12 adding facts into the record since you've told me
13 that he's the witness and so on and so forth.
14      Q.   (BY MR. PIPER) Do you know -- the last
15 paragraph of Exhibit 1 states that "To be removed
16 from this list, please call 1(800)915-2571,
17 Extension 40410 or fax this document back to
18 (888)343-9903.  Please be sure to include the number
19 to be removed.  Thank you."
20                Do you recognize that paragraph apart
21 from the fact that it's contained in Exhibit 1?
22 Have you seen that in other faxes that CreditSmarts
23 sent?
24      A.   Yes.
25      Q.   Is that something you drafted?
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1      A.   No.
2      Q.   Do you know who drafted it?
3      A.   Yes.
4      Q.   Who drafted it?
5      A.   Patrick Ryan.
6      Q.   Who is Patrick Ryan?
7      A.   My brother.
8      Q.   And what is his relationship to
9 CreditSmarts?

10      A.   He was the CreditSmarts office manager.
11      Q.   At what time?
12      A.   From 2007 to 2011.
13      Q.   Okay.  Did you have any discussions with
14 him about preparing that paragraph?
15      A.   No.
16      Q.   Do you know why he prepared that
17 paragraph?
18      A.   Yes.
19      Q.   Why did he prepare that paragraph?
20      A.   We believed it was the law.
21      Q.   So, this was prepared in order to comply
22 with laws about fax advertising?
23      A.   Correct.
24      Q.   Okay.  Do you know where you got your
25 understanding of what the law was?
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1      A.   From my brother.
2      Q.   And, again, your brother was Patrick Ryan?
3      A.   Correct.
4      Q.   And do you know where he got his
5 understanding?
6      A.   I do not.
7      Q.   Okay.  What is the number that's
8 1(800)915-2571, Extension 40410?
9      A.   That's a number that belongs to WestFax.

10      Q.   Okay.  And how about the (888)343-9903?
11      A.   That's a number that belongs to
12 CreditSmarts.
13      Q.   Okay.  Is that the main fax number for
14 CreditSmarts?
15      A.   Yes.
16      Q.   Okay.  Did you ever get any requests for
17 removal of that fax number?
18      A.   I -- I assume so.
19      Q.   Do you know whether you did?
20           MR. GARCIA:  Objection.
21      A.   Yes.
22      Q.   (BY MR. PIPER) Do you know who -- who
23 handled those?
24      A.   The number is automatic, the
25 (800)915-2571.
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1      Q.   Well, I'm talking about the one that's the
2 fax number for CreditSmarts which I understood you
3 said was the main fax number for CreditSmarts?
4      A.   Yes.
5      Q.   Okay.  So, if somebody faxed a request for
6 removal or faxed this document back to the
7 CreditSmarts fax machine or fax number -- first of
8 all, was there a fax machine; or was it just by
9 e-mail?

10      A.   It's an e-fax.
11      Q.   E-fax.  Okay.  So, if somebody faxed this
12 document back to the CreditSmarts e-fax number, what
13 happened?  Would that automatically delete the
14 number from your database?
15      A.   No.  The office number -- the office
16 manager would then call the 800 number for WestFax
17 and enter the code.
18      Q.   Okay.  And is this opt-out number pretty
19 much, to your knowledge, something that was included
20 whenever faxes were sent through WestFax by
21 CreditSmarts?
22      A.   Yes.
23      Q.   Did CreditSmarts ever use WestFax for
24 anything other than large fax broadcast?  That is,
25 did you use it for all your faxing purposes?
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1      A.   I'm confused.
2      Q.   Well, sometimes you might fax a letter to
3 somebody or something like that.  Would you use
4 WestFax for that kind of fax?
5      A.   No.
6      Q.   Did you ever have to use a fax in
7 CreditSmarts' business purposes other than sending
8 large numbers of faxes through WestFax?
9      A.   I object to large numbers.

10      Q.   Okay.  Well, did you ever -- did you ever
11 use faxing to send letters at CreditSmarts, for
12 example?
13      A.   No.
14      Q.   In other words, individual communications
15 always went through e-mails as far as you know?
16      A.   Contracts would come in via fax.
17      Q.   And did you ever fax -- have to fax a
18 contract back to a lender or an auto dealer?
19      A.   Of course.
20      Q.   And would you sometimes use faxing for
21 that purpose?
22      A.   Yes.
23      Q.   And did you use WestFax for those faxes
24 that were just going to one or two recipients?
25      A.   No.
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1      Q.   So, what would be the cutoff where you
2 would go to WestFax for the fax?
3      A.   It would be for a program guide update,
4 and most of those are micro.
5      Q.   Okay.  Meaning -- what's micro?
6      A.   Micro would be a specific region.
7      Q.   Okay.  So, what would be the size of a
8 micro fax through WestFax?
9      A.   I wouldn't know.  It would be speculation.

10      Q.   Okay.  Because the person that handled
11 that would have been the office manager?
12      A.   Yes.
13      Q.   Okay.
14           MR. PIPER:  Why don't you mark this as the
15 next exhibit?
16           (Deposition Exhibit 20 was marked.)
17      Q.   (BY MR. PIPER) Do you recognize
18 Exhibit 20?
19      A.   I do.
20      Q.   What is Exhibit 20?
21      A.   WestFax Customer Agreement.
22      Q.   And is that your signature on the
23 agreement?
24      A.   It is.
25      Q.   Is this the only agreement to your
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1 knowledge that WestFax and CreditSmarts have had?
2      A.   To my knowledge.
3      Q.   Did you ever send a fax through WestFax
4 personally?
5      A.   I don't recall.
6      Q.   Okay.  Do you recall ever uploading an
7 image and an Excel spreadsheet with fax numbers so
8 that WestFax could send it?
9      A.   I don't recall.

10      Q.   Okay.  Have you ever watched somebody else
11 do that at CreditSmarts?
12      A.   Yes.
13      Q.   Okay.  Who did you watch do that?
14      A.   My brother.
15      Q.   Okay.  Was he sort of showing you here's
16 how easy it is to send these out, or what was the
17 circumstances?
18      A.   Exactly.
19      Q.   Like look what I can do to send these out
20 to our customers?
21      A.   Yes.
22      Q.   Okay.  Let's step back and talk a bit
23 about the chronology of CreditSmarts.
24                When did you first set up business?
25      A.   June -- or January of 2005.
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1      Q.   Okay.  And at what point did you actually
2 have -- at some point in June -- January, 2005 where
3 did CreditSmarts do business?
4      A.   Out of my home.
5      Q.   And what was your home address at that
6 time?
7      A.   19247 Hitching Post Place, Riverside
8 California.
9      Q.   Which is the same address you live at now;

10 is that correct?
11      A.   Correct.
12      Q.   And how many people were working with you
13 in your home when CreditSmarts got started?
14      A.   Two.
15      Q.   You and your brother?
16      A.   Myself and Eric Lindquist, developer --
17 contract developer.
18      Q.   Okay.  And at what point did you move some
19 or all of the operations of CreditSmarts to a
20 location other than your home?
21      A.   June of 2005.
22      Q.   What was the address that you had some
23 operations at outside your home in June, 2005?
24      A.   5029 Lamart Drive, Suite E as in Edward,
25 Riverside, California 92507.
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1      Q.   And is that still the current business
2 address of CreditSmarts?
3      A.   Physical address.  No mail.
4      Q.   And what is the space that you have at
5 5029 Lamart?  Has that changed during the time?
6      A.   No.
7      Q.   So, what is the space that you've had at
8 5029 Lamart?
9      A.   Suite E as in Edward.

10      Q.   But, I mean, what physically does that
11 space consist of?  What does Suite E consist of?
12 Like how many square feet is Suite E?
13      A.   1,000 square feet.
14      Q.   And how many offices are in there?
15      A.   Three.
16      Q.   Three offices.  And how many -- what's the
17 maximum number of computers you've had working at
18 the 5029 Lamart address?
19      A.   Eight, nine.
20      Q.   Eight to nine.  Okay.
21                Where was -- did Alex Gomez ever work
22 in your home?
23      A.   No.
24      Q.   Did he have the same desk location
25 throughout the time he was working at CreditSmarts?
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1      A.   No.
2      Q.   Okay.  Where was his desk located in
3 December, 2012?
4      A.   In a private office.
5      Q.   Was he the only one that used that office?
6      A.   Yes.
7      Q.   And how many computers did he have for his
8 office?
9      A.   One.

10      Q.   Okay.  Do you know where that computer is
11 now?
12      A.   In June of 2012?  I don't know which
13 computer it would be.
14      Q.   Well, I'm talking about in December, 2012
15 the computer that was in Alex Gomez' office, do you
16 know if that's still the same computer he had when
17 he left the company last fall?
18      A.   I assume so.
19      Q.   Do you know what happened to that computer
20 once he left the company?
21      A.   I have a computer of his on my desk.  It's
22 unusable.
23      Q.   Why is it unusable?
24      A.   It won't boot.
25      Q.   Is that something that he did to sabotage
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1 the computer to your belief?
2      A.   No.  I believe he was complaining of hard
3 drive failure for months previous.
4      Q.   Okay.  Okay.  I appreciate your testimony
5 about that, and I'm going to ask that that computer
6 not be destroyed in the event that it may have
7 discoverable information on it.
8                And to your knowledge, Mr. Ryan, does
9 it still have the same failed hard drive in the

10 computer?
11      A.   To my knowledge.
12      Q.   In other words, you haven't said, This is
13 a screwed up hard drive.  Let's get rid of it?
14 You've kept it in the computer?
15      A.   To my knowledge.
16      Q.   Did you have a practice at CreditSmarts in
17 December, 2012 about -- well, first of all, did you
18 have a computer network for the people in the office
19 at CreditSmarts?  Were the people on a network of
20 some sort so that there were shared drives that
21 everybody could save information to?
22      A.   No.
23      Q.   So, if there was a file -- for example, if
24 Alex Gomez wanted to download or upload a file from
25 his computer, there was no shared drive that
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1 everybody at the office would have access to?
2      A.   There was a storage drive.
3      Q.   Okay.
4      A.   But they don't have access to it.
5      Q.   Who has access to the storage drive?
6      A.   It's strictly used for a database.
7      Q.   Okay.  Is that the customer database that
8 contains the names of the dealers and so forth?
9      A.   No.

10      Q.   Is it a database that reflects the
11 applications of loans and that sort of thing?
12      A.   No.
13      Q.   So, what's the database that's on the
14 stored drive?
15      A.   That is a solicitation database.
16      Q.   What do you mean by "a solicitation
17 database"?
18      A.   Telemarketing.
19      Q.   And where did you get the information to
20 use to create the telemarketing database?
21      A.   Data Depot.
22      Q.   So, that's -- is that a vendor that
23 provides contact information for businesses in the
24 United States?
25      A.   Correct.
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1      Q.   Okay.  Do you access them through Internet
2 or through -- how do you deal with them?
3      A.   Pardon me?
4      Q.   How do you deal with them?  Do you deal
5 with them online, or do you deal with them by mail?
6      A.   On their Web site.
7      Q.   So, other than the stored drive with the
8 Data Depot solicitation information, do you have any
9 other shared or common drives for a number of people

10 at CreditSmarts to use?
11      A.   Yes.
12      Q.   Okay.  What other shared drives do you
13 have?
14      A.   Zoho.com.  It's not a shared drive.
15      Q.   So, you have some cloud services
16 essentially for -- would Zoho.com be a cloud
17 service?
18      A.   It's a CRM.
19      Q.   What does CRM mean?
20      A.   Customer Relational Management tool.
21      Q.   And is that a database that you maintain
22 for CreditSmarts, but you use an Internet company to
23 maintain that information for you on their servers;
24 is that correct?
25      A.   Correct.
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1      Q.   And is that where you keep your customer
2 database?
3      A.   No.
4      Q.   Where do you keep your customer database
5 of existing customers?
6      A.   On servers.
7      Q.   And are those servers accessible through
8 some sort of network to employees throughout
9 CreditSmarts?

10      A.   No.
11      Q.   Who has access to that server?
12      A.   Those servers are accessible through the
13 data center that they're hosted.
14      Q.   What is the data center that they're
15 hosted?
16      A.   Codero.
17      Q.   How do you spell that?
18      A.   C-o-d-e-r-o.
19      Q.   Okay.  So, that's -- is that another
20 off -- another online storage service that --
21      A.   It's a data center.  It's a call location
22 data center, a lockdown facility.
23      Q.   So, it's a physical facility that
24 maintains servers where you keep your customer
25 database; is that correct?
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1      A.   Correct.
2      Q.   And which employees of CreditSmarts -- and
3 I don't need names.  I just need to know like who --
4 who on the CreditSmarts staff would have access to
5 the database through Codero?
6      A.   No one.
7      Q.   Okay.  Well, for example, if you want to
8 send a fax to fax numbers, would those fax numbers
9 that would be coming from your database of existing

10 customers, would those fax numbers get access
11 through the database at Codero?
12      A.   No.
13      Q.   Where would those fax numbers get accessed
14 from?
15      A.   Through CreditSmarts.com which is hosted
16 at Codero.
17      Q.   Okay.  So, the common computer platform
18 that your employees can work through to access
19 shared information would be the CreditSmarts.com
20 interface which they can access with employee
21 passwords or things like that; is that correct?
22      A.   Correct.
23      Q.   And then through that they can reach out
24 to the Codero servers that are at a lockdown
25 facility somewhere else?
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1      A.   Correct.
2      Q.   Do you know where that facility is?
3      A.   Arizona and Chicago.
4      Q.   Does -- do any of those Internet-based
5 storage companies also provide any kind of storage
6 for your employees to download specific files to
7 such as if somebody wanted to save an image --
8      A.   No.
9      Q.   -- or a fax?

10                So, if Alex Gomez, for example, had
11 wanted to save a copy of Exhibit 1 when he sent the
12 fax out, would the normal place in the business of
13 CreditSmarts for him to have saved that been his
14 personal computer --
15      A.   Correct.
16      Q.   -- in his office?
17                The computer in his office?
18      A.   Correct.
19      Q.   And would that also be true if he had
20 wanted to save the database file that contained the
21 fax numbers to which the fax was being sent?
22      A.   He would have been released immediately if
23 he had done that.
24      Q.   Okay.  So, was there any place that he
25 could have saved that file?
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1      A.   He could have saved it anywhere.  He would
2 have been fired.
3      Q.   Why?
4      A.   It's sensitive information.
5      Q.   Okay.  So, once that was uploaded to
6 WestFax -- first of all, did he have to create a
7 file to upload it to WestFax?
8      A.   Yes.
9      Q.   And where was he supposed to save that

10 file between when he accessed Codero and when he
11 uploaded it to WestFax?
12      A.   A temporary directory, I would assume.
13      Q.   Would that have been on his computer?
14      A.   Yes.
15      Q.   And then he was to delete that afterwards?
16      A.   Correct.
17      Q.   Okay.
18      A.   To clarify, no office desk in our office
19 had -- in CreditSmarts' office has drawers.
20      Q.   Physical drawers?
21      A.   Physical drawers.
22      Q.   In other words, your entire business is
23 paperless essentially?
24      A.   Correct.
25           MR. PIPER:  Can we mark that as the next
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1 exhibit?
2           (Deposition Exhibit 21 was marked.)
3      Q.   (BY MR. PIPER) Do you recognize
4 Exhibit 21?
5      A.   Yes.
6      Q.   What is Exhibit 21?
7      A.   A document that I saw with respect to the
8 other TCPA lawsuit you filed.
9      Q.   Okay.  So, was the first time you saw this

10 document when the other TCPA lawsuit was filed?
11      A.   Correct.
12      Q.   Do you typically receive the faxes that
13 are sent out by CreditSmarts when they're sent?
14      A.   No.
15      Q.   Okay.  So, if I pulled out some other
16 program updates that had been faxed by CreditSmarts
17 that have not been subjects of lawsuits, it's likely
18 you would not have seen some of them before?
19      A.   It's likely.
20      Q.   Okay.  Did you make an investigation when
21 you found out you were being sued about this fax to
22 determine the circumstances in which it was faxed by
23 CreditSmarts?
24      A.   Yes.
25      Q.   Okay.  And you settled the lawsuit with
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1 City Select that related to this fax; is that
2 correct?
3      A.   Correct.
4      Q.   But I'm asking you about it not because
5 that dispute is still active but just as it pertains
6 to some of your generalizations about the way you
7 sent faxes.
8                So, what is the purpose of this fax
9 that was sent by CreditSmarts?

10           MR. GARCIA:  Objection.
11      A.   I wouldn't know.
12      Q.   (BY MR. PIPER) Is it obvious to you why
13 this was sent by CreditSmarts?
14      A.   I wouldn't know.
15      Q.   Does this -- do you know what this number
16 is (888)345-0918?
17      A.   Yes.
18      Q.   What number is that?
19      A.   It's CreditSmarts' general phone number.
20      Q.   Okay.  Do you know who sent this fax?
21      A.   Alex.
22      Q.   Okay.  And did you ask him why he sent it?
23      A.   No.
24      Q.   Okay.  Did you talk to him about -- in
25 your view, does this fax -- once you saw this fax,
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1 did you talk to Alex about whether you thought this
2 fax was an effective promotion for CreditSmarts'
3 business?
4      A.   No.
5      Q.   You didn't tell him, This isn't going to
6 help us grow our business?
7      A.   No.
8      Q.   Okay.  Does this fax contain rates and
9 guidelines of CreditSmarts?

10      A.   No.
11      Q.   Does this fax mention any other companies?
12      A.   No.
13      Q.   So, to your knowledge, this fax is not
14 typical of the program updates?
15      A.   No.  It should have CreditSmarts on it.
16 "New and Improved" is accurate.  We did --
17 CreditSmarts did a major upgrade in 2012 to the
18 compliance package.
19      Q.   Okay.  Did -- did you tell Alex that it
20 was a problem that the CreditSmarts' name wasn't on
21 the fax?
22      A.   Yes.
23      Q.   Other than that, did you tell him any
24 other issues you had with the fax?
25      A.   No.
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1      Q.   Did you give him any instructions about
2 what he should do in the future with regard to fax
3 advertising?  Well, I'm sorry.
4      A.   Yes.
5      Q.   By the time you saw this, you had already
6 been sued?
7      A.   (Nods head.)
8      Q.   Right.  Okay.  Well, given both that
9 Exhibit 1 and Exhibit 21 are unusual faxes for

10 CreditSmarts, do you know how many other unusual
11 faxes were sent that did not fit the norm of --
12      A.   I do not.
13      Q.   -- program guideline updates?
14           MR. GARCIA:  Objection.
15      A.   I do not.
16      Q.   (BY MR. PIPER) And you don't know that
17 these are the only two that were sent?
18      A.   I do not.
19      Q.   Did you ever talk to Alex about that?
20      A.   No.
21      Q.   Do you have reason to think there are
22 other faxes that are outside the norms of the
23 program guideline updates?
24      A.   No.  That would be speculation.
25      Q.   Okay.  The communication you had with Alex
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1 Gomez in June, 2012 about communications with
2 Up2Drive or marketing for Up2Drive, did you ever put
3 that in writing for him?
4      A.   No.
5      Q.   The database of customer information that
6 is accessible to CreditSmarts' employees through
7 CreditSmarts.com, is that accessible to anyone
8 outside of CreditSmarts?
9      A.   No.

10      Q.   And that, just to make sure I understood
11 your testimony, is maintained on the servers at
12 Codero?
13      A.   Correct.
14      Q.   And what is the current size of that
15 database?
16      A.   There are 31,000 registered auto
17 dealerships with 18,000-plus remaining.
18      Q.   What do you mean by "18,000-plus
19 remaining"?
20      A.   Roughly 12- to 13,000 have gone out of
21 business and have been removed.
22      Q.   Okay.  So, are they in the database?
23      A.   No.
24      Q.   And when you say they've been removed, do
25 you mean that there's been a coding to make them
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1 inactive; or do you mean that the information was
2 erased from the database file?
3      A.   Deleted.
4      Q.   And do you know -- do you specifically
5 know how Codero deals with those deletions?
6      A.   Codero doesn't.  The CreditSmarts.com Web
7 site has a delete option.
8      Q.   But the physical electronic data that
9 maintains the database, do you know how that data is

10 altered when --
11      A.   Yes.  It's altered realtime.
12      Q.   And how is it altered, though?  That's
13 what I'm -- in other words, deleting a file --
14      A.   The database is organic.  If the file is
15 deleted, it's deleted.  If a new file is added, it's
16 added.
17      Q.   Are you familiar, for example, that when
18 you delete a Microsoft Word document on your
19 computer all it deletes is a code or two --
20      A.   Correct.
21      Q.   -- and the data could remain there?
22                Do you know if there's anything done
23 to wipe the data at Codero when you delete a file,
24 or is it possible that they just delete a few codes
25 that would make the information no longer
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1 accessible?
2      A.   I don't know how their data center works.
3      Q.   And, to your knowledge, is there a backup
4 of that database anywhere other than at Codero?
5      A.   No.
6      Q.   Do you know if they maintain a backup of
7 it?
8      A.   No.
9      Q.   Okay.  Did you talk to Alex Gomez

10 specifically about whether he got the Up2Drive logo
11 for Exhibit 1 off the Internet or off of
12 CreditSmarts' internal files?
13      A.   I did not.
14      Q.   Okay.  In one of your interrogatory
15 responses you say a former employee cut and pasted
16 the BMW name, picture, and logos on Exhibit A from
17 the Internet.  It's possible that he cut and pasted
18 some of that from CreditSmarts' files?
19      A.   It's possible.
20           MR. GARCIA:  Objection.
21      Q.   (BY MR. PIPER) And, again, you're
22 referring as a former employee to Alex Gomez?
23      A.   Correct.
24      Q.   And he was a current employee at the time
25 that he created the ad?
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1      A.   Yes.
2      Q.   Did he know that CreditSmarts was sued
3 because of the ad?
4      A.   Yes.
5           MR. GARCIA:  Objection.
6      Q.   (BY MR. PIPER) Was that a -- did you have
7 a conversation with him about that?
8      A.   Yes.
9      Q.   When was that conversation?

10      A.   In August of 2012.
11      Q.   Was that the same conversation where
12 you -- did you just have one conversation with him
13 about all that, or did you have a series of
14 conversations?
15      A.   I don't recall.
16      Q.   Okay.  Are you aware of any internal
17 policy that BMW maintained about electronic
18 communications and phone usage?
19      A.   I am not.
20      Q.   Did they ever give you a copy of a policy
21 concerning electronic communication and phone usage?
22      A.   I don't recall.
23      Q.   Why don't we -- I only have one copy; but
24 just since you said you don't recall, let's mark it.
25           MR. PIPER:  It's, for the record, BMW
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1 WFS -- BMWFS 107 through 110 if you guys want to
2 look at it.
3           MR. HAYES:  What is this, Jon?
4           MR. PIPER:  It's what it appears to be, I
5 guess.  It was produced Friday by BMW.
6           MR. HAYES:  Okay.
7           MR. PIPER:  If you could just mark that.
8           (Deposition Exhibit 22 was marked.)
9      Q.   (BY MR. PIPER) Do you know if you've ever

10 seen Exhibit 22 before?
11      A.   I don't recall.
12      Q.   Okay.  Meaning that you may have seen it
13 or you may not?  It just doesn't --
14      A.   I wouldn't think so, no.
15      Q.   To the best of your recollection --
16      A.   No.
17      Q.   -- you did not receive it?
18                Okay.  And you didn't receive any
19 earlier or later version of that policy?
20      A.   No.
21      Q.   Okay.
22           MR. PIPER:  How about -- this would be a
23 good time to take another five minutes if that's
24 good for you?
25           MR. HAYES:  Okay.
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1           (Recess taken from 1:08 p.m. to 1:12 p.m.)
2      Q.   (BY MR. PIPER) Mr. Ryan, I think I may
3 have left a loose end.  Earlier I asked you back in
4 August of 2013 when you talked to Mr. Gomez if you
5 asked him if he had discussed sending the fax with
6 CreditSmarts and you told me that you had instructed
7 him back in 2012 not to talk to Up2Drive?
8      A.   Yes.
9           MR. HAYES:  You meant Up2Drive?

10           MR. PIPER:  Yeah.
11      Q.   (BY MR. PIPER) Back in August, 2013 when
12 you talked to Mr. Gomez, did you ask him if he had
13 talked to anybody at Up2Drive before sending the
14 fax?
15      A.   No.
16      Q.   Did you talk to him about -- did he talk
17 to you about whether he had talked to anybody at
18 Up2Drive?
19      A.   No.
20      Q.   Okay.  Did you mention to him in that
21 conversation that he wasn't supposed to talk to
22 Up2Drive in August, 2013?
23      A.   No.
24      Q.   Okay.  I'm going to go through your
25 background and, first of all, I hope you don't feel
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1 it invasive but how old are you?
2      A.   45 years old.
3           MR. HAYES:  Going on 50.
4      Q.   (BY MR. PIPER) When -- what was the
5 highest educational degree you reached?
6      A.   I have a four-year degree.
7      Q.   And where did you get that?
8      A.   A bachelor's of science from University of
9 Redlands.

10      Q.   When did you get that?
11      A.   I started in '96, graduated in 2000.  I'm
12 sorry.  I'm wrong.  I started when I got married
13 which was '93, and I graduated in '97.
14      Q.   Okay.  What was your degree in?
15      A.   Management.
16      Q.   Okay.  Before CreditSmarts got started in
17 2005 -- first of all, is 2005 right?
18      A.   Correct.
19      Q.   And what were you doing before that?
20      A.   What period of time?
21      Q.   Well, what was your last job before
22 CreditSmarts?
23      A.   Consultant.
24      Q.   Okay.  And what --
25      A.   And a real estate appraiser.
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1      Q.   Real estate appraiser.  And what kind of
2 consulting were you doing?
3      A.   Automation, risk-based pricing.
4      Q.   Did you say risk based?
5      A.   Pricing.
6      Q.   Pricing.  Okay.  What is risk-based
7 pricing?
8      A.   Underwriting rules.
9      Q.   And what were you doing before you became

10 a consultant?
11      A.   I worked for Washington Mutual.
12      Q.   And how long did you work at Washington
13 Mutual?
14      A.   Just under 10 years.
15      Q.   So, would your Washington Mutual job go
16 back to before you got your degree?
17      A.   Yes.
18      Q.   Okay.  What were you doing before
19 Washington Mutual?
20      A.   I worked for what became a subsidiary of
21 Washington Mutual which was Long Beach Bank, Long
22 Beach Mortgage.
23      Q.   And when did you start in the financial
24 services industry?
25      A.   I was 18 years old.
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1      Q.   And what -- where did you start then?
2      A.   I started real estate appraising when I
3 was 18.
4      Q.   And is it fair to say that you -- your job
5 fell victim to the mortgage crisis --
6      A.   No.
7      Q.   -- in 2000?
8                Okay.  Why did you leave Washington
9 Mutual then?

10      A.   I was a risk manager, and they offered me
11 a position in Dallas to relocate for a different
12 position.  I refused, and they weren't taking my
13 advice or the advice of those of us in risk
14 management with respect to policy.
15      Q.   Okay.  And did that specifically have to
16 do with excessive risk in mortgage lending?
17      A.   Yes.
18      Q.   Okay.  So, you both didn't want the job
19 they were offering you and weren't happy with the
20 business that they were doing.  Is that a fair
21 statement?
22      A.   Correct.
23           MR. GARCIA:  Objection.
24      Q.   (BY MR. PIPER) And when did you get the
25 idea for CreditSmarts?
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1      A.   In 2004, late 2004.
2      Q.   Now, when did Mr. Gomez come on line at
3 CreditSmarts?
4      A.   I hired Alex Gomez in 2006, June of 2006,
5 from Manpower temp agency.
6      Q.   And what was he doing -- did you know him
7 before he started working there?
8      A.   No.
9      Q.   What was he doing when he started at

10 CreditSmarts?
11      A.   Customer service manager.
12      Q.   And what were his responsibilities there?
13      A.   Handling customer service calls.
14      Q.   Did he hold any jobs between customer
15 service manager and office manager?
16      A.   No.
17      Q.   When did he become office manager?
18      A.   After my brother passed away.
19      Q.   And when was that?
20      A.   In 2011.
21      Q.   Sorry about that.
22                How many employees are there
23 currently at CreditSmarts?
24      A.   Seven; including myself, eight; and my
25 wife, nine.
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1      Q.   Okay.  What's your wife's position?
2      A.   She collects the mail and does some of the
3 books.  She's on the board.
4      Q.   How big is the board?
5      A.   Myself and she.
6      Q.   Is the current CreditSmarts customer
7 database about 18,000 people?
8      A.   Yes.
9      Q.   Do you know how many of those entries have

10 fax numbers associated with them?
11      A.   I do not know.
12      Q.   Okay.  Have you ever -- do you have any
13 knowledge about statistics of your work with WestFax
14 such as how many faxes are sent or what their
15 success rate?  Do you ever review those?  Do you
16 review the account statements typically when they
17 come through?
18      A.   No.
19      Q.   That's all something that the office
20 manager would oversee?
21      A.   I doubt that he had the skill set to do
22 that.
23      Q.   Is that something that your brother looked
24 at when he was there?
25      A.   Assuming.
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1           MR. GARCIA:  Objection.
2      Q.   (BY MR. PIPER) Do you have any idea what
3 the typical success rate was for WestFax when they
4 sent faxes?
5      A.   I do not.
6      Q.   Do you have any knowledge about what the
7 size of a typical WestFax broadcast was for
8 CreditSmarts?
9      A.   I don't know.

10      Q.   Do you know at any point in time, if
11 WestFax faxed your entire database, how many faxes
12 they would attempt based on the number of fax
13 numbers in your database?
14      A.   I do not know.
15      Q.   Okay.  To your knowledge, did you ever
16 do -- if a fax was posted with WestFax for sending,
17 did everybody to whom it was sent get the same fax?
18      A.   Pardon?
19      Q.   That is, when you used WestFax to send a
20 fax, did you just post one image to be the fax for
21 everybody to get?
22           MR. HAYES:  Objection.  He's testified
23 that he didn't use WestFax, that Alex did.
24      Q.   (BY MR. PIPER) Right.  But when you saw
25 your brother use WestFax, for example, did you see
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1 that he posted an image to be faxed as part of that
2 process?
3      A.   Yes.
4      Q.   And was it one image that was going to be
5 faxed to everybody on the Excel spreadsheet?
6      A.   I don't know.
7      Q.   Do you know what kind of data format you
8 used for the fax numbers?  Was it Excel, or do you
9 know?

10      A.   I don't know.
11      Q.   Do you know when you download customer
12 information through the Codero database what file
13 format that typically comes out in?
14      A.   CSV file.
15      Q.   And what is a CSV file?
16      A.   Comma separated values.
17      Q.   And do you know whether, when using
18 WestFax to send a fax, you could simply repost that
19 same CSV file?
20      A.   I don't know.
21      Q.   Okay.  Do you have any records in your
22 customer files of whether any of your customers had
23 a previous business relationship with BMW?
24      A.   No.
25           MR. PIPER:  Let's mark this.
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1           (Deposition Exhibit 23 was marked.)
2      Q.   (BY MR. PIPER) Do you recognize this
3 document, sir?
4      A.   Yes.
5      Q.   What is this document?
6      A.   It's a snapshot of a CSV file.
7      Q.   And is this a CSV file that came out of
8 the customer database that's maintained at Codero?
9      A.   Yes.

10      Q.   And is this the same format that all the
11 CSV files for a particular customer would take for
12 the Codero database?
13      A.   Correct.
14      Q.   Okay.  Let's just go through the fields
15 starting from the first page on the left.
16                First of all, do you know what the
17 fields for the database mean?
18      A.   Yes.
19      Q.   Okay.  So, what does the affiliate field
20 mean?
21      A.   It would be where the dealership was
22 derived from.
23      Q.   Meaning how you got the dealer's
24 information in the first place?
25      A.   Correct.
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1      Q.   For purposes of solicitation essentially?
2      A.   If it came from a third party -- not for
3 purposes of solicitation but for purposes of doing
4 auto loans and compliance.
5      Q.   Okay.  Well, when I said "for purposes of
6 solicitation," I mean -- would most of the entries
7 in here have started as a solicitation by --
8      A.   No.
9      Q.   -- CreditSmarts?

10      A.   No.
11      Q.   Okay.  If it started as a solicitation by
12 CreditSmarts, would that be reflected in the
13 affiliate field?
14      A.   No.
15      Q.   Okay.  So, what sorts of things would be
16 reflected in the affiliate field?
17      A.   If the customer record -- and this is a
18 customer record, not a solicitation record.  There's
19 two different things.
20                CreditSmarts has a solicitation
21 database where they call.  If there's an auto
22 dealership that requested to be on the participating
23 list, they will then internally add them to this
24 live database of active registered auto dealerships.
25                Now, if it came from a third-party
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1 company such as an affiliate, a lender possibly,
2 then CreditSmarts would know that when they're
3 speaking to that auto dealership, that they are to
4 reference the lender specific.
5      Q.   And why would they reference the lender?
6      A.   Because the lender added the request for
7 the dealership to be added to the database system.
8      Q.   Well, I guess my question is you mentioned
9 for compliance purposes.  Is it a compliance rule

10 that whenever you talk to a customer that's been
11 referred by a lender, you have to reference the
12 lender?
13      A.   No.
14      Q.   What's the compliance issue that you
15 just -- that you want a record that there was a
16 reference?
17      A.   Yes.  And when the customer service
18 managers are talking to the auto dealership, they
19 need to know if any affiliate lender brought that
20 original relationship.
21      Q.   And a few minutes ago when you talked
22 about the solicitation database, to be clear, that
23 was the Zoho.com database that you talked about
24 earlier?
25      A.   Uh-huh.
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1      Q.   Okay.  Then the next field is "Dealer ID."
2 What does the dealer ID refer to?
3      A.   The number assigned to the auto dealership
4 when they were entered into CreditSmarts'
5 participation program.
6      Q.   And is that a number that's generated by
7 CreditSmarts?
8      A.   Yes.
9      Q.   Okay.  And is that automatically generated

10 when they're entered into the database?
11      A.   Yes.
12      Q.   And, again, that would be when they're
13 entered into the Codero database, not the Zoho
14 database?
15      A.   Correct.
16      Q.   What do you call the Codero database?
17      A.   The CreditSmarts database.
18      Q.   And what do you call the Zoho database?
19      A.   Solicitation database.
20      Q.   Throughout the deposition I've probably
21 talked about the customer database.  Have you always
22 understood that I was referring to what you call the
23 CreditSmarts database?
24      A.   Correct.
25      Q.   Does the code -- for example, here
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1 29071 -- have any meaning other than being a
2 randomly generated number?
3      A.   It's a unique identifier.
4      Q.   Are those generated in sequential order
5 for when somebody goes into the database?
6      A.   Yes.
7      Q.   Okay.  So, the next field is dealer name
8 which, you know, means what it says presumably.
9 Then the next field is "Contact."  What would go in

10 the contact field?
11      A.   Primary contact.
12      Q.   So, that would be the name of a human
13 being?
14      A.   Correct.
15      Q.   What does it mean that here there is no
16 name for a human being?
17      A.   That's unusual.  Should be filled out.
18      Q.   By the way, where it says "Branch," what
19 would go under that?  That's the third field.
20      A.   If the auto dealership had multiple
21 locations.
22      Q.   And if a dealership had multiple locations
23 but there's nothing under Branch, what would that
24 signify?
25      A.   It would signify that the customer sales
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1 rep did not identify multiple branches or didn't
2 assign them.
3      Q.   Okay.  And then there's address, city,
4 state, ZIP which presumably would be the address for
5 this particular customer.
6                Would those fields be populated
7 manually by the representative of CreditSmarts who
8 was talking to the customer, or would they auto fill
9 if it was --

10      A.   No.
11      Q.   It would always be manual?
12      A.   Manual.
13      Q.   Other than the dealer ID, are there any of
14 these fields that would auto fill?
15      A.   No.
16      Q.   Okay.  I'll move along a little bit.
17                So, then dealer type, is there a
18 multiple choice set of dealer types; or is that --
19      A.   Franchise or independent.
20      Q.   So, there's only two options that would
21 get filled under dealer type.
22                Then there's something on this
23 printout that says either LL or IIca.  Do you know
24 what that refers to?  I'm on the page that has
25 dealer type.
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1      A.   If they're a corporation or not and their
2 corresponding corporate number.
3      Q.   Okay.  Then there's years in business
4 which I guess would mean how long has the dealership
5 been in business.  DMV, what does that refer to?
6      A.   Their DMV license.
7      Q.   And is that something that should be
8 filled in?
9      A.   It usually isn't.

10      Q.   It usually is not.  Okay.
11                Tax ID, that would be the TIN for the
12 business?
13      A.   (Nods head.)
14      Q.   Flooring, what does that mean?
15      A.   Who their credit facility is with.
16      Q.   And what does that mean?
17      A.   Every auto dealership usually has a credit
18 facility that allows them to buy vehicles wholesale
19 on credit.
20      Q.   Okay.  Is that usually a line of credit --
21      A.   Yes.
22      Q.   -- or a letter of credit or -- yeah, a
23 line of credit.
24      A.   It's a line of credit.
25      Q.   Okay.
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1      A.   Theoretically all these should be filled
2 out.  90 percent of the time they're not.
3      Q.   AverageSa, what does that mean on the next
4 page after the several flooring entries?
5      A.   Sale -- average sale.
6      Q.   Average sales.  Okay.  And login and
7 password, what do those mean?  Would that be for
8 access to the CreditSmarts.com Web site?
9      A.   No.  That would be for access -- if

10 they're using MicroBilt, which is a third-party
11 decision engine -- credit engine that CreditSmarts
12 uses, that would be their attributed user name and
13 pass code.
14      Q.   And would that be something that
15 CreditSmarts would create for them, or would that be
16 something they would have before this initial --
17      A.   They would never have it.  That would be
18 encrypted.
19      Q.   When would those -- when would those login
20 and passwords be created?
21      A.   When their credit bureau access became
22 available.
23      Q.   Okay.  And when would that happen in the
24 process?
25      A.   If they were an active paying auto
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1 dealership.
2      Q.   Then the next says MicroBilt.  What does
3 that mean?
4      A.   That's their MicroBilt credit bureau code.
5      Q.   Then it says create date.  What is the
6 create date?
7      A.   The date that the record was created in
8 CreditSmarts, entered.
9      Q.   Would that be the date of the first

10 creation?
11      A.   Yes.
12      Q.   Would that fill automatically, or would
13 that be manually entered?
14      A.   That's automatic.
15      Q.   So, what this reflects is the first
16 communication that anyone at CreditSmarts allegedly
17 had with City Select would have been on
18 November 4th, 2011; is that correct?
19      A.   No.
20      Q.   Okay.  So, what is the create date
21 11/4/2011 mean?
22      A.   That would be the date that a CreditSmarts
23 representative gained authorization for the auto
24 dealership to become a partner of CreditSmarts.
25      Q.   Okay.
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1      A.   They may have solicited them back in 2005.
2 They should have.  I paid a telemarketing firm to
3 speak with every dealership in the country.
4      Q.   How many times did they make those calls
5 from 2005 to present?
6      A.   They'll go through the entire dealer list
7 every six months.  They're supposed to call between
8 80 to 120 dealerships a day.
9      Q.   Who is the outside vendor that you've used

10 for that?
11      A.   I've used three different outside vendors,
12 and internally we have -- CreditSmarts has five
13 people presently doing that.
14      Q.   Who are the outside vendors?
15      A.   There's a company -- I've given you the
16 receipts.
17      Q.   Okay.  Do you remember the names?
18      A.   I don't.
19      Q.   Okay.  And sitting here I don't know if I
20 did get those receipts or if I knew what they were.
21                Do you know if you produced them?
22      A.   Gibbons did.
23      Q.   Gibbons produced them.  Okay.  I'm not
24 sure that they produced them either, but they may
25 have.
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1                I do know there was a period when --
2 well, after that initial call where you and I talked
3 and I told you I'd be happier talking to a lawyer,
4 later the three of us -- meaning me; your attorney,
5 Bill Hayes; and you -- had a conversation where I
6 was allowed to interview you off the record about
7 some information, correct?
8      A.   (Nods head.)
9      Q.   And it became -- do you recall during that

10 conversation that there was an issue as to whether
11 some things that you had given the Gibbons firm
12 hadn't been conveyed to me?
13      A.   That's why they were released.
14      Q.   Right.  So, now that you remember that,
15 I'm not sure that they gave -- this may be another
16 thing that they didn't give me, but I may be wrong
17 about that.
18                So, having said that the Gibbons firm
19 was supposed to give me those invoices, do you
20 recall -- do you recall the names of any of those
21 vendors that you used for making the solicitation
22 calls?
23      A.   No.
24           MR. GARCIA:  Objection.
25           MR. HAYES:  As soon as I get the receipts,
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1 we'll send you either the first copy or another
2 copy.
3      A.   IntelliSure is one of them.
4      Q.   (BY MR. PIPER) Okay.  IntelliSure.  I
5 mean, it's not the biggest deal in the world.  I'm
6 just trying to -- and were there -- did you -- I
7 guess what I'm trying to get at is between the three
8 firms and the five people or so at CreditSmarts that
9 were making solicitation calls, was it one at a time

10 or was it one outside firm plus the internal people
11 or how did you divide that up?  I assume you
12 wouldn't have more than one vendor making calls at
13 the same time, but maybe I'm wrong.  Did you ever
14 have more than one vendor making cold calls at the
15 same time?
16      A.   No.  Internally and the vendor, yes.
17      Q.   Did you generally have both outside
18 vendors and internal people at the same time making
19 calls?
20      A.   I couldn't afford that, no.
21      Q.   So, typically if you were using the people
22 internally, you didn't have an outside vendor?
23      A.   No.  We would use them concurrently.
24      Q.   You would use them both?
25      A.   Yes.
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1      Q.   Okay.  What was it you were saying you
2 couldn't afford?
3      A.   If we ran that 365 days of the year, I
4 could never afford that.
5      Q.   So, from to time they're both doing it but
6 not all the time; is that correct?
7      A.   Correct.
8      Q.   Okay.  So, the create date means that --
9      A.   There was an interested party at City

10 Select who gave verbal authorization to receive
11 information and to become a partner of CreditSmarts.
12      Q.   Okay.  And by "partner of CreditSmarts"
13 you don't mean --
14      A.   A subscriber.
15      Q.   A subscriber.  Okay.  And what is a
16 subscriber of CreditSmarts?
17      A.   There are three different statuses.
18 There's a paying subscriber who receives the credit
19 bureau access; the compliance package of which
20 includes fraud alerts, terrorist alerts, and the
21 application of storage and, of course, access to
22 finance.  There is the free no credit status which
23 means they have access to the CreditSmarts system
24 absent the fraud alerts, absent the compliance
25 package with minimal filtering which --
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1      Q.   What does "minimal filtering" mean?
2      A.   They would not -- the applications would
3 not be filtered by credit.  They would be filtered
4 by other demographics.
5      Q.   So, once somebody is -- has a created --
6      A.   There's a third status.
7      Q.   Okay.  Why don't you go ahead?
8      A.   And that's inactive.
9      Q.   Okay.  So, can you start submitting loan

10 applications without paying money to CreditSmarts?
11      A.   Yes.
12      Q.   And what's the name of that status?
13      A.   Free no credit.
14      Q.   Free no credit.  Okay.  What does the no
15 credit mean?
16      A.   There's no credit bureau required.
17      Q.   Okay.  Now, what is the next field which
18 is update date?
19      A.   That is when the record was last updated
20 by a customer service manager.
21      Q.   Now, could the -- could the creation date
22 creation be -- does a CreditSmarts employee have to
23 be involved to actually create the database entry?
24      A.   Yes.
25      Q.   It couldn't be done just by the outside
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1 vendor?
2      A.   No.  In this case there was no outside
3 vendor.
4      Q.   Okay.  So, if an outside vendor creates a
5 subscriber, do they have to then convey that
6 information to CreditSmarts so that a CreditSmarts
7 employee can manually underwrite it?
8      A.   Correct.
9      Q.   Now, do you know what status CreditSmarts

10 had City Select as when the creation date took
11 place?
12      A.   I do not.
13      Q.   Is that reflected in these records?
14      A.   No.
15      Q.   Can you start out as an inactive
16 subscriber?
17      A.   Yes.
18      Q.   What is an inactive subscriber?
19      A.   An auto dealership that has engaged a
20 CreditSmarts representative for information but is
21 not -- does not have the ability to process a credit
22 application.
23      Q.   Okay.  So -- so, if somebody said, Yeah,
24 you can send me something just to be polite, they
25 would be entered -- how would you know whether to
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1 enter them as inactive or free no credit?
2           MR. GARCIA:  Objection.
3      A.   They would -- in order to get into this
4 database, they would have had to have done more than
5 just say, Yeah, send me something.  They would have
6 to have engaged in conversation and the process of
7 setting their store up as a participating, ideally
8 active, auto dealership.  They would have been
9 spoken to about any number of partner programs such

10 as the area where we discuss credit facility,
11 flooring.  Those are all items that our customer
12 service managers are to review.
13                Some auto dealerships are going to be
14 buy here, pay here which means they finance
15 themselves.  They may not need our -- the
16 CreditSmarts finance program, but they might need
17 the compliance package.  They might need the Web
18 site.  They might need access or referrals to credit
19 facilities for their buy here, pay here; and they
20 might need a collection software.
21      Q.   Okay.  The next field is create use.  What
22 does create use mean?
23      A.   Create user.
24      Q.   Create user.  And what does the entry
25 under that where it says "csmarts_ir" mean?
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1      A.   That's cut off.  There's a user behind
2 that.
3      Q.   So, what would this be?  Creating a user
4 identity for the system?
5      A.   Who created the user.  That was Carlos
6 Perez.
7      Q.   And, so, what does it mean to say
8 that Carlos -- well, first of all, what you mean is
9 if the whole field was there for csmarts-ir (sic)

10 and you went on, somewhere there it would tell you
11 that Carlos Perez created --
12      A.   The record.
13      Q.   -- the record?
14                And what does that mean?
15      A.   It means he created the record.
16      Q.   Okay.  Would he be the person that created
17 the record on the create date?
18      A.   Correct.
19      Q.   And would that field be auto filled or
20 would that be manually?
21      A.   It's auto filled.
22      Q.   So, basically it was Carlos Perez' login
23 that was creating the records, that was
24 automatically filled in?
25      A.   Yes.
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1      Q.   Does he still work at CreditSmarts?
2      A.   No.
3      Q.   When did he leave?
4      A.   I don't recall.
5      Q.   Did you ever have a chance to talk to
6 Carlos Perez about City Select Autos?
7      A.   No.
8      Q.   How were the CreditSmarts employees that
9 created these paid?

10      A.   They're paid hourly and they're given
11 bonuses by either how many minutes per day they talk
12 to auto dealerships, either inbound or outbound, for
13 customer service and/or they're paid by bonus based
14 on the number of auto dealerships that they sign up
15 for the full active service.
16      Q.   Okay.  So, there was a financial incentive
17 for the CreditSmarts employees to create these
18 records; is that correct?
19      A.   Only an active record.
20      Q.   Only an active record.  Okay.
21                Was there any financial incentive for
22 the employees to create inactive records?
23      A.   No.
24      Q.   How about for the outside vendors?  Did
25 they get any financial incentive for creating active
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1 records?
2      A.   No.
3      Q.   They were paid strictly on a -- what, on a
4 time basis?
5      A.   Yes.
6      Q.   And update user, what -- what would that
7 field say if we ran it out?
8      A.   That's the user field for which employee
9 has updated the record last.

10      Q.   And do you know who that was under this
11 client?
12      A.   Yes.  That was LaMonica Skeet (phonetic).
13      Q.   And is she still with the company?
14      A.   Correct -- no, she's not.  She left on
15 maternity leave.
16      Q.   Do you know when she left?
17      A.   2012.
18      Q.   Okay.  Did you ever have a chance to talk
19 to her about City Select Auto?
20      A.   We did.
21      Q.   And what did she tell you?
22      A.   She didn't recall any specifics, but she
23 was the person on record.  It was most likely her
24 that updated the record.
25      Q.   Okay.  And is that all she knew about it
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1 based on what she told you?
2      A.   Yes.
3      Q.   Okay.  The next entry, I'm not sure I can
4 read it.  It says, Row Version.  Did I read that
5 right?
6      A.   Yes.
7      Q.   What is that field for?
8      A.   It's table relational.  It's benign.
9      Q.   I'm not sure I know what that means, but

10 basically it's something about database formatting
11 or something like that?
12      A.   Yes.
13      Q.   That says, Activated True.  What does
14 activated mean?
15      A.   They've had a record activated in the
16 CreditSmarts database.
17      Q.   And is that the same as create date?
18      A.   Yes.
19      Q.   And would that auto fill automatically?
20      A.   Correct.
21      Q.   And are there basically two variables
22 there, true or false?
23      A.   Yes.
24      Q.   Login prefix, what does that mean?
25      A.   That would generally be a unique
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1 identifier.  There's a three-step login process:
2 The prefix, the user name, and the pass code.
3      Q.   Okay.  And what's -- would you have a
4 login if you were an inactive member from the start?
5      A.   No.
6      Q.   Would you have a login if you were free no
7 credit at the start?
8      A.   Yes.
9      Q.   Okay.  Would you have a login if you were

10 a paying customer?
11      A.   Yes.
12      Q.   Okay.
13      A.   However, if they become inactive, they
14 would not.
15      Q.   Okay.  So, at any given time the fact that
16 it's blank simply means as of now they don't have a
17 login?
18      A.   Correct.
19      Q.   And that could have been an active member
20 who became inactive?
21      A.   Correct.
22      Q.   Affiliate ID, what does that mean?
23      A.   Going back to the -- Column 1, affiliate,
24 that's a unique identifier.
25      Q.   So, would the name of the affiliate appear
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1 under affiliate if there was an affiliate --
2      A.   Yes.
3      Q.   -- where is says N/A here?
4      A.   Correct.
5      Q.   Would that be a name or an identifier?
6      A.   It would be a name.
7      Q.   And here it would be reflected as a
8 number?
9      A.   Correct.

10      Q.   Now, if -- do these fields allow multiple
11 entries?  Suppose there were several updates by
12 different people, could you --
13      A.   No.
14      Q.   -- reflect that?
15                So, it would be the last person to
16 update it?
17      A.   Correct.
18      Q.   Then it's credit something?
19      A.   Transunion, Equifax, and Experion.
20      Q.   So, these are the names of credit
21 agencies?
22      A.   Correct.
23      Q.   And what does false mean under those?
24      A.   Meaning presently they don't have any
25 direct connection to either of the three bureaus.
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1      Q.   Okay.  Now, is that unusual in your
2 experience?
3      A.   No.
4      Q.   Okay.  Then it says Banking A.  What does
5 that mean?
6      A.   That would be their bank account.
7      Q.   And AWE guide?
8      A.   That would be the AutoWebExperts which
9 would be the unique identifier if CreditSmarts is

10 hosting a Web site for them, for the dealership.
11      Q.   So, one of the services you provide is to
12 help dealerships set up Web sites?
13      A.   Yes.  We try to professionalize the
14 industry vertical, and you can be an inactive auto
15 dealership and have a Web site.
16      Q.   Okay.  Form CO?
17      A.   I don't have a clue.
18      Q.   Okay.  Credit something?
19      A.   Credit preference.
20      Q.   Okay.  What does that mean?
21      A.   Whether they prefer Experion, Transunion,
22 or Equifax as a primary.
23      Q.   Force MI?
24      A.   Force MicroBilt.  That's if they are
25 absent a connection to the bureaus, CreditSmarts
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1 forces an override to the Micro credit system.
2      Q.   And false means what?
3      A.   They do not have a forced MicroBilt
4 connection.
5      Q.   Year est, is that the year established for
6 the business?
7      A.   Yes.
8      Q.   Dealer status inactive?
9      A.   Yes.

10      Q.   And that just means one of the three that
11 you described?
12      A.   Right.
13      Q.   And does every entry in the database have
14 one of those three under dealer status?
15      A.   Yes.
16      Q.   Is that auto filled initially?
17      A.   No.  It's one of the three.
18      Q.   Okay.  But if the person creating the
19 record forgets to fill in that column --
20      A.   It's a mandatory field.
21      Q.   So, they have to pick one.  It doesn't
22 default to inactive?
23      A.   Correct.
24      Q.   Okay.  Dealer stat, what does that mean?
25      A.   That's the last time the dealer status was
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1 changed from active, inactive, or free no credit.
2      Q.   Okay.  So, does that mean that before
3 February 15th, 2012 City Select had a different
4 status?
5      A.   Yes.
6      Q.   Okay.  And do you know what status they
7 had before that?
8      A.   It would have been either -- there's no
9 record of it -- either free no credit or active.

10                There's a fourth status.  I forgot.
11 It's the same thing as inactive.  It's a 30-day
12 trial.
13      Q.   Okay.  Is it possible that CreditSmarts
14 got the 30-day trial and then became inactive?
15      A.   That's the most popular form of dealer
16 interaction.
17      Q.   What does the 30-day trial mean?
18      A.   They get to use the system for free for 30
19 days.
20      Q.   And the same as a paying member?
21      A.   Yes.
22      Q.   Now, do you have any records that
23 CreditSmarts did that?
24      A.   No.
25      Q.   Would you have a record if CreditSmarts
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1 had accessed the system?
2      A.   No.
3      Q.   Would you have a record if CreditSmarts
4 had submitted applications?
5      A.   Yes.
6      Q.   Do you have any --
7      A.   CreditSmarts doesn't submit the
8 applications.  The dealership does.
9      Q.   I'm sorry.  I'm sorry.  Would you have a

10 record if City Select had submitted applications
11 through CreditSmarts?
12      A.   Yes.
13      Q.   And do you have a record that City Select
14 submitted applications --
15      A.   They have not.
16      Q.   -- through CreditSmarts?
17                So, you've reviewed your records and
18 confirmed that City Select never submitted a loan
19 application through CreditSmarts?
20      A.   Correct.  Often a dealership will -- what
21 we consider poaching.  They will poach information
22 from a customer service manager -- usually banking
23 related, credit lender related -- so that they can
24 obtain the information without paying, and then
25 they'll contact the lender directly.
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1      Q.   And do you have any information that City
2 Select did that?
3      A.   No.
4      Q.   The next field is "ZimpleMo."  What does
5 that mean?
6      A.   Zimple money.  That is an ACH billing
7 system.
8      Q.   Okay.  Form CO?
9      A.   It's a benign data relation.

10      Q.   It's another database thing.
11                Rate plan -- by benign you mean it
12 also no substantive content?  It's something about
13 the structure of the database?
14      A.   Correct.  It's a table relationship.
15      Q.   Rate plan?
16      A.   That would be if they're paying $99 per
17 month or once a year.
18      Q.   Okay.  And you don't have any information
19 that City Select ever paid for any type of
20 subscriber status?
21      A.   No.
22      Q.   Do you have information that they didn't
23 pay for any subscriber status?
24      A.   I do not.
25      Q.   Would you have a record of that?
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1      A.   I wouldn't.  I wouldn't.
2      Q.   You don't have a record of what payments
3 your subscribers have made?
4      A.   They come in aggregate through the
5 emergent services account.  If they had paid, I
6 would assume that it would be in that plan setup.
7      Q.   Would the setup cost be for when they
8 initially set it up?
9      A.   There's no setup charge.

10      Q.   Would that field get populated when they
11 set up to start paying?
12      A.   No.  Setup costs, this is for a Web site.
13      Q.   Monthly cost would be --
14      A.   $99 per month.
15      Q.   And rate plan, CD?
16      A.   Corresponds to the previous column under
17 rate plan.  Unique identifier.
18      Q.   Okay.  So, there's nothing at all in this
19 record that indicates that City Select used
20 CreditSmarts' services in any way; is that correct?
21      A.   There -- I do not know.
22      Q.   Okay.  But there's nothing here that shows
23 that they used CreditSmarts' services?
24      A.   They have a record.  So, the assumption is
25 that they have engaged at some point in time.
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1 Twice.
2      Q.   It's possible that all they did was agree
3 to receive some information from CreditSmarts?
4      A.   It's possible.  It's also possible they
5 had the intent to gain information without using it.
6      Q.   Okay.  And there's nothing in here that
7 specifically indicates what sort of information
8 CreditSmarts was expecting to receive -- I'm sorry.
9 There's nothing in here that specifically identifies

10 what kind of information City Select asked to
11 receive --
12      A.   No.
13      Q.   -- is that correct?
14                If your lawyer wasn't so tired, he'd
15 be telling you to wait until I finish --
16      A.   Sorry.
17      Q.   -- my questions, and I'm sorry I take so
18 long to ask them.
19      A.   I apologize.  I'm a little tired.
20      Q.   But there's nothing here that says that
21 City Select specifically said they wanted to receive
22 a particular type of information?
23      A.   No.
24      Q.   And there's nothing here that says exactly
25 what they were told about what kind of information

178
1 they might receive?
2      A.   No.
3      Q.   And although there's a call script that
4 you produced, there's a lot of information on this
5 field that goes beyond what's on the call script,
6 right?
7      A.   The call script is for first contact.
8      Q.   Okay.  So, the specifics of whatever
9 discussion somebody had with City Select from

10 CreditSmarts, you know, would be based on an oral
11 phone call that's not fully reflected in this
12 record; is that correct?
13      A.   Correct.
14      Q.   Now, do we know whether there was any
15 communications with City Select between the create
16 date of November 4th, 2011 and the update date of
17 February 15th, 2012?
18      A.   I do not.
19      Q.   Okay.  If somebody did talk in the
20 meantime, it would have been overridden when the
21 conversation happened on February 15th?
22      A.   Correct.
23      Q.   Okay.  And you don't have any other
24 computer records to reflect what conversations
25 happened between CreditSmarts and City Select?
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1      A.   No.
2      Q.   And because you're a paperless company,
3 there's no physical records that would reflect notes
4 of those conversations?
5      A.   No.
6           MR. PIPER:  Why don't we mark that as the
7 next exhibit?
8           (Deposition Exhibit 24 was marked.)
9      Q.   (BY MR. PIPER) Okay.  Do you recognize

10 this exhibit?
11      A.   Yes.
12      Q.   And what's this?
13      A.   That is the AutoWebExperts Web site.
14      Q.   Now, what's the difference between
15 AutoWebExperts and CreditSmarts?
16      A.   AutoWebExperts is a Web site-hosting
17 software that I built because a lot of auto
18 dealerships had substandard Web site presence; and
19 being an independent auto dealership, a lot of
20 people in the industry view them as being
21 substandard.
22      Q.   AutoWebExperts is not a separate company;
23 is that correct?
24      A.   No.
25      Q.   So, it's a name for a particular service
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1 that CreditSmarts provides?
2      A.   Correct.
3      Q.   And does this Web site give an accurate
4 summary of the services that AutoWebExperts
5 provides?
6      A.   Yes.
7      Q.   And there's a separate Web site for
8 AutoWebExperts; is that correct?
9      A.   Yes.  It's AutoWebExperts.com.

10      Q.   But that's accessible through CreditSmarts
11 as well, correct?
12      A.   Yes.
13           MR. PIPER:  Would you mark that as the
14 next exhibit?
15           (Deposition Exhibit 25 was marked.)
16      Q.   (BY MR. PIPER) Okay.  And do you recognize
17 this document?
18      A.   Yes.
19      Q.   And is this the CreditSmarts.com -- one of
20 the pages on their Web site?
21      A.   Yes.
22      Q.   And do the answers to these frequently
23 asked questions give a fair summary of the benefits
24 that CreditSmarts offers?
25      A.   Yes.
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1           (Deposition Exhibit 26 was marked.)
2      Q.   (BY MR. PIPER) Okay.  Do you recognize
3 this document?
4      A.   Yes.
5      Q.   What is this?
6      A.   A login page for CreditSmarts.com.
7      Q.   Is this the same login page -- it says
8 "Realm:  Dealer."  So, presumably this is a login
9 page that a dealer that had access to the Web site

10 could use; is that correct?
11      A.   Yes.
12      Q.   What are the other realm fields other than
13 dealers?  Who else can access the Web site through
14 this login?
15      A.   Administrator.
16      Q.   Anybody else?
17      A.   Lender.
18      Q.   Okay.  Anybody else?
19      A.   Lender branch.
20      Q.   Anybody else?
21      A.   Lender affiliate.
22      Q.   Anybody else?
23      A.   That should be it.
24      Q.   Okay.  So, a typical employee of
25 CreditSmarts, would they be able to login through
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1 this?
2      A.   Yes.
3      Q.   And would they do that as an
4 administrator?
5      A.   Yes.
6      Q.   Okay.  And if you are a dealer, what level
7 do you have to be able -- what level do you need to
8 be to be able to login through this login page?
9      A.   Free no credit, 30-day trial, or active.

10      Q.   Okay.  Do you have any record of logins
11 that are successfully made through this page?
12      A.   Yes.
13      Q.   Have you checked those records to see if
14 City Select ever logged in to CreditSmarts.com?
15      A.   Those records are kept roughly 30 to 60
16 days.
17      Q.   Did you check at the time that -- did you
18 ever check to see whether City Select had logged in?
19      A.   No.
20      Q.   Because they had been inactive for more
21 than 30 or 60 days --
22      A.   Correct.
23      Q.   -- when you found out about the lawsuit?
24                So, let me start with an
25 administrator.  What are the -- well, first of all,
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1 everything that you access once you log in to this,
2 is that maintained at Codero?
3      A.   Yes.
4      Q.   And what aspects of -- what do you call
5 the world that you can access through this login?
6 Is that something you call CreditSmarts.com?
7      A.   Yes.
8      Q.   What aspects at CreditSmarts.com are there
9 that the administrator can access that other people

10 wouldn't be able to access?
11      A.   It depends on what level the administrator
12 is.
13      Q.   Well, at the highest level, what sort of
14 things do you maintain there that others wouldn't?
15 And I don't want details.  I'm just trying to get a
16 general sense of what's out there.
17      A.   The welcome page.  There's a splash page
18 once they login to here that is a daily welcome
19 page, gives them information such as what's going on
20 in the world.  There's a news reel.  I post a daily
21 quote of the day.
22      Q.   And is that something that's for everybody
23 or just for administrators?
24      A.   It's -- who can change that?
25      Q.   No.  I mean, who -- the welcome page is
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1 something that anybody that can log in --
2      A.   Only for auto dealerships and lenders.
3      Q.   -- would be able to view?
4      A.   Administrators don't see that page.
5      Q.   Other than the welcome page, what other
6 aspects of CreditSmarts.com are there?
7      A.   There's a lender page which reviews and
8 identifies different lenders and their program
9 requirements.

10      Q.   Okay.  So, would that -- would that have
11 sublinks?  For example, the instructions about the
12 Up2Drive check, would that be something that you
13 would access through the lender page?
14      A.   Yes.
15      Q.   Okay.  Are all the lenders listed on one
16 page on the lender page?
17      A.   Yes.
18      Q.   And is that something that any dealer
19 would have access to?
20      A.   No.
21      Q.   Who would have access to the lender page?
22      A.   In this context this lender page is to
23 update the dealer's version of the lender page.  So,
24 we're logging in as the administrator who would then
25 update a reference item that would be available to
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1 the auto dealership.
2      Q.   Okay.  So, other than the welcome page and
3 the lender page for administrators to update, what
4 other aspects of CreditSmarts.com --
5      A.   They have the same option to do so for an
6 auto dealership which would be to identify the auto
7 dealer, provide them a user name and pass code.
8      Q.   So, who would have access to the auto
9 dealer page?

10      A.   Any customer service manager.
11      Q.   Okay.  And what other -- besides the
12 welcome page, lender page, and auto page, what other
13 realms are there?  Or I'm sorry.  Realm is a
14 specific term.  What other aspects of
15 CreditSmarts.com are there?
16      A.   There's a search and report function that
17 allows you to search up to 30 days.
18      Q.   And what kinds of things can you search
19 for?
20      A.   Loan numbers, auto dealerships.
21           MR. GARCIA:  I'll object to this entire
22 line of questioning.
23           MR. PIPER:  Because it's boring?
24           MR. GARCIA:  It's irrelevant.
25           MR. HAYES:  Jon, you've drifted off for
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1 about 30, 45 minutes here it seems to me; but go
2 right ahead.
3      Q.   (BY MR. PIPER) And what else?
4      A.   There's a compliance contract package page
5 to identify the loan documents that are being
6 utilized and sold.
7      Q.   Okay.  What -- is there a page where a
8 dealer could login and get the names of lenders that
9 are part of the CreditSmarts network?

10      A.   Yes.  If a dealership logs in.  We're
11 talking about an administrator logging in at this
12 point in time.
13      Q.   So, if a dealer logs in, they would have
14 access to a lender page of some sort?
15      A.   Correct.
16      Q.   And what is on that lender page?
17      A.   Instructions.
18      Q.   Okay.  What else is on that page?
19      A.   Instructions, funding checklist, program
20 guideline.
21      Q.   Is that broken down by lender?
22      A.   Yes.
23      Q.   And would Up2Drive be listed on the lender
24 page?
25      A.   Yes.
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1      Q.   Would -- so, to get the information that
2 Up2Drive was part of the CreditSmarts network, you
3 would not have to actually place an application.
4 You could access that through the lender page; is
5 that correct?
6      A.   Correct.
7      Q.   How about the instructions about the
8 check?  Is that something you can link to through
9 the lender page?

10      A.   Yes.
11      Q.   Okay.  I thought you testified earlier
12 that you could only get that if you placed an
13 application; but if I understood that, that was a
14 misunderstanding on my part or --
15      A.   Semantics.  No one ever uses the lender
16 page.  They hit submit.
17      Q.   Now, what is the page for doing that
18 submission?
19      A.   Submit.
20      Q.   It's a submit page?
21      A.   (Nods head.)
22      Q.   And that's the page you use if you want to
23 submit an application for a loan?
24      A.   Correct.
25      Q.   And that page is lender neutral.  It's
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1 simply -- you're putting in contact and financial
2 and car data for a particular customer?
3      A.   Correct.  It cycles through and identifies
4 the lenders that are available to the auto
5 dealership.
6      Q.   But it does that internally.  It's not
7 something that the dealer would see when they're
8 placing the application?
9      A.   No.  It gives them the options.  The

10 cycling through is an algorithm, but the auto
11 dealership has to select which lenders they want to
12 post to.
13      Q.   Okay.  So, first of all, the submission of
14 the application while technically -- technically
15 it's the buyer of the car that is applying for
16 credit, right?
17      A.   Correct.
18      Q.   But the actual electronic interface, you
19 would expect the car dealer to be the one sitting at
20 a computer inputting the information for the
21 customer, right?
22      A.   Correct.
23      Q.   Would you have a problem if the car dealer
24 was just turning the screen around and handing them
25 the keyboard and saying --
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1      A.   I would have a significant issue.  It
2 would be a violation of their contract with
3 Experion.
4      Q.   So, while some of this stuff may talk
5 about the buyer of the car applying for credit, it's
6 always going to be, as far as you're concerned, the
7 car dealer that's --
8      A.   Correct.
9      Q.   -- inputting the information?

10      A.   On this login page you'll see there's a
11 2500-dollar fine per incident.
12      Q.   It even says that on the login page that
13 you can't turn this over to the customer.  Okay.
14                So, is the first thing that the
15 dealer does is input all the loan application --
16      A.   Correct.
17      Q.   And that does not specify what lender, or
18 do they have to specify lenders before they push the
19 submit button?
20      A.   No.
21      Q.   They can't specify a lender before they
22 push submit?
23      A.   Correct.
24      Q.   But once they push submit, do they then
25 get options from various lenders in response?
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1      A.   Yes.
2      Q.   And that's the cycling through.  And if
3 you met all the criteria for Up2Drive, Up2Drive
4 would pop up as one of the options that's interested
5 in financing this loan; is that right?
6      A.   Correct.
7      Q.   Okay.  Now, at that point is there a link
8 there that if the dealer wants to -- well, first of
9 all, does the Up2Drive logo show up when they get

10 that option?
11      A.   No.
12      Q.   It just says Up2Drive or BMW Financial or
13 something like that?
14      A.   It says Up2Drive.
15      Q.   It says Up2Drive.  Is there a link there?
16 If the guy says, What's Up2Drive?  I would like to
17 know more about who this lender is, can they go to
18 the lender page straight from that submit page?
19      A.   No.  But that's a good idea.
20      Q.   Now, did -- and what could they find out
21 about Up2Drive from that response to their
22 submission?
23      A.   They could find out what credit grade tier
24 they're in -- A, B, C, or D.
25      Q.   Okay.  And during the start-up of
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1 CreditSmarts/Up2Drive relationship, did all this
2 computer screen system -- was there a test module of
3 this whole interface that BMW saw to know that there
4 was a lender page that made reference to them and so
5 forth?
6      A.   No.
7      Q.   Did they know that there was a lender page
8 that made reference to them?
9      A.   Yes.

10      Q.   How did they know that if it wasn't
11 through a testing of the Internet site?
12      A.   It's implied.
13      Q.   How is that implied?  Because anybody that
14 looked at the CreditSmarts.com would see that it's
15 there?
16      A.   In order for an auto dealership to be able
17 the identify which phone number to call to cash that
18 check, they would have to have a lender page.
19      Q.   Okay.  So, somewhere there would have to
20 be something saying if you want this loan, here's
21 how to go about finalizing --
22      A.   Otherwise, they get a grade approval; but
23 who do they call?
24      Q.   Yeah.  No money gets -- changes hands.
25 Okay.
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1                How did you start to get involved
2 with Up2Drive?
3      A.   Salesperson.
4      Q.   Who was the salesperson?
5      A.   Chad Simmons.
6      Q.   And when did he start at CreditSmarts?
7      A.   Let's see.  Elan (phonetic) went out of
8 business in November of 2007.  So, it would have
9 been January of 2008; and then I let him go in 2009

10 and then hired him back in 2012.
11      Q.   Okay.  So, did he first start
12 communicating with Up2Drive in 2012?
13      A.   Yes.
14      Q.   Okay.  Did you have any written policies
15 about use of a script by the customer service
16 representatives?
17      A.   CreditSmarts provided a call script.
18      Q.   But did you have any written policies
19 about how people were supposed to use that?
20      A.   Not that I know of.
21      Q.   And did I understand your testimony that
22 that script was just used for the first contact?
23      A.   It should be.
24      Q.   Okay.  It should just be used for the
25 first contact?
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1      A.   (Nods head.)
2           THE COURT REPORTER:  Was that a yes?
3           THE WITNESS:  Yes.
4      Q.   (BY MR. PIPER) I'm just going to mark this
5 and discuss it briefly hopefully.
6           (Deposition Exhibit 27 was marked.)
7      Q.   (BY MR. PIPER) Do you recognize this
8 document?
9      A.   Yes.

10      Q.   And is this essentially a different
11 interface for accessing the same customer data that
12 we talked about with the earlier Exhibit No. 23?
13      A.   This is a merge of two documents.
14      Q.   Okay.
15      A.   The top portion is the user screen from an
16 administrator's perspective, and the bottom is the
17 same snapshot we've reviewed on a previous document.
18      Q.   And how does the user screen work?
19      A.   You can see there is a main screen.
20 There's licensing, flooring, security, credit.  This
21 is where the customer service manager would enter
22 the appropriate information.
23      Q.   Okay.  So, this is a screen shot of the
24 field by which a person could edit or input
25 initially the information that then shows up in the
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1 database that was reflected in 23?
2      A.   Correct.
3      Q.   Okay.  Do you have to be sponsored by a
4 lender to be a free subscriber?
5      A.   No.
6      Q.   Okay.  Are most free subscribers sponsored
7 by a lender?
8      A.   Yes.
9      Q.   Given that City Select was not sponsored

10 by a lender according to the affiliate field, would
11 it be your understanding that most likely they at
12 some point signed up for the 30-day free membership
13 and then went inactive after 30 days?
14      A.   Most likely.  It's subject to human error.
15      Q.   But based on your experience, that would
16 be the most likely scenario?
17      A.   (Nods head.)
18      Q.   So, what were Chad's responsibilities with
19 respect to setting up the relationship with
20 Up2Drive?
21      A.   Sales.
22      Q.   Okay.  So, he kind of landed the deal; and
23 then you took over.  Is that how it worked?
24      A.   I would take over any data communications
25 or development.
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1      Q.   Okay.  And you would have done that about
2 the time that there was active interest expressed at
3 BMW?
4      A.   Yes.
5      Q.   Okay.  Now, there was a guy named or girl
6 named Ruzzet Anafiev at CreditSmarts who had some
7 involvement in the discussions with Up2Drive; is
8 that correct?
9      A.   Yes.

10      Q.   Was that a man or a woman?
11      A.   It's a man.
12      Q.   And what was Ruzzet's role in the
13 negotiations?
14      A.   He is a developer -- Web developer.
15      Q.   Okay.  So, would Ruzzet's primary
16 responsibility have been to deal with the
17 integration of Up2Drive into the CreditSmarts
18 interface?
19      A.   Correct.  Into testing.
20      Q.   How about Erik at CreditSmarts with a K,
21 E-r-i-k?  Was there a CreditSmarts employee named
22 Erik with a K?
23      A.   Yes.  He's a contract developer.
24      Q.   So, is he also Internet -- or, rather, Web
25 design-type involvement?
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1      A.   Yes.  Erik would handle anything that is
2 live, and Ruzzet would do anything that is up to
3 testing.
4      Q.   Okay.  What was the role of Alex -- Alex
5 Gomez was involved in some of the start-up process
6 for Up2Drive, correct?
7      A.   He might have been copied on some e-mails
8 or put a test application in.
9      Q.   What would his role have been at that

10 point in the setup?
11      A.   I don't recall.  It would have been
12 limited.
13      Q.   Okay.  Did he do anything that was
14 inappropriate in terms of his communications with
15 Up2Drive that led you to tell him that he shouldn't
16 be communicating with Up2Drive?
17      A.   No.
18      Q.   How about C. Simmons at CreditSmarts?  Who
19 is that?
20      A.   He is a salesman.
21      Q.   That's Chad, right?
22      A.   Yes.
23      Q.   Okay.  Sorry.  And then the people at
24 Up2Drive you were dealing with, what was the main --
25 who is Jake Thompson in the scheme of things at
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1 Up2Drive?
2      A.   I don't work for Up2Drive.
3           MR. GARCIA:  Objection.
4      Q.   (BY MR. PIPER) Did you have an
5 understanding of where he fit in or --
6      A.   He is my contact.
7      Q.   Okay.  And do you know what his job is
8 other than that?
9      A.   I do not know.

10      Q.   Okay.  Did you know someone named Jamie
11 Peters at Up2Drive?
12      A.   He's a Web developer.
13      Q.   Okay.
14           MR. PIPER:  And if you want to help me
15 out, what's the name of the other -- Pawan.  What's
16 the last name of that witness?
17           MR. GARCIA:  Pawan Murphy.
18      Q.   (BY MR. PIPER) Did you deal with someone
19 named Pawan Murphy, P-a-w-a-n Murphy?
20      A.   I don't recall.
21      Q.   Okay.  That name doesn't ring a bell?
22      A.   No.
23      Q.   To your recollection, is Jake Thompson the
24 only person that you had substantive discussions
25 with about the business relationship between
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1 CreditSmarts and Up2Drive?
2      A.   Yes.
3      Q.   Do you recall anything sitting here about
4 the process of negotiating the written agreements
5 between CreditSmarts and Up2Drive?
6      A.   No.
7      Q.   Okay.  Do you remember that there was a
8 confidentiality agreement early in the process?
9      A.   I don't recall those.

10      Q.   Okay.  Do you recall at some point that
11 CreditSmarts sent its version of a vendor agreement
12 to Up2Drive for execution?
13      A.   That would be standard.
14      Q.   Okay.  And do you recall what their
15 reaction was to that?
16      A.   I believe to replace it with theirs.
17      Q.   Okay.  Did -- do you recall if they gave
18 you any specifics about why they wanted to replace
19 it?
20      A.   No.  They're in charge.
21      Q.   Okay.  Do you recall ever having any
22 specific discussions with Up2Drive about any
23 provisions of the agreement they wanted you to sign?
24      A.   I don't recall.
25      Q.   Okay.  Do you recall whether you had any
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1 such discussions at all?
2      A.   I don't recall.
3      Q.   Okay.  Have -- is anybody other than
4 CreditSmarts paying any portion of your legal fees
5 and expenses in connection with this lawsuit?
6      A.   No.  You're welcome to.
7      Q.   Okay.  But you don't have any agreement --
8      A.   It's been quite substantial.
9      Q.   But you don't have any agreement with

10 WestFax where they're subsidizing any portion?
11      A.   No.
12      Q.   Okay.  Are you getting Mr. Hayes' services
13 at any discount because of his relationship with
14 WestFax?
15      A.   No.
16      Q.   And you submitted a claim to Hartford,
17 your insurance company; and they denied coverage,
18 correct?
19      A.   I did.
20      Q.   Have you reviewed your contracts with
21 Up2Drive since this lawsuit started?
22      A.   No.
23      Q.   Okay.  Do you know what your contracts say
24 about marketing or advertising?
25      A.   I do not know.
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1      Q.   Okay.  You have stated in an affidavit you
2 prepared that Mr. Gomez -- well, you prepared an
3 affidavit in which you said the one fax was created
4 and sent inadvertently by an employee of
5 CreditSmarts on December 27th, 2012; and you don't
6 mean to say that Mr. Gomez slipped and pushed the
7 send button on the computer by accident.  You mean
8 that you didn't know he was doing it?
9      A.   Correct.

10      Q.   Is that what you mean by inadvertent?
11      A.   Correct.
12      Q.   Inadvertent means without your prior
13 knowledge?
14      A.   And against policy.
15      Q.   And was that policy in writing anywhere?
16      A.   No.
17      Q.   Do you know when was the last time you
18 would have expressed that policy to Mr. Gomez?
19      A.   I don't recall.
20      Q.   And what was the policy?  Was it specific
21 to -- was it just a BMW-only policy?
22      A.   No.
23      Q.   What was the policy then?
24      A.   CreditSmarts -- I prefer, as CreditSmarts'
25 manager, that if they're going to put out -- if he
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1 is going to put out program guidelines, that they be
2 specific to a small market.  I only have four to
3 five customer service managers.  It's my opinion
4 that every auto dealership that has any type of
5 communication with CreditSmarts must be contacted by
6 phone.  You can't do that if it's a larger
7 distribution on a program update.
8      Q.   Okay.  So, what was against policy was
9 that he sent it to 10,000 faxes at once?

10      A.   Correct.  And that it was Up2Drive and
11 that it didn't have CreditSmarts' name on it.
12      Q.   Did you have -- had you told people that
13 all your faxes have to have CreditSmarts' name on
14 it?
15      A.   No.
16      Q.   Had you -- other than the one
17 conversation, had you told Mr. Gomez that he
18 shouldn't send marketing for CreditSmarts?
19      A.   You mean for Up2Drive?
20      Q.   Yeah.  Other than the one conversation in
21 June, 2012, had you ever expressed a policy to
22 Mr. Gomez that he should not send Up2Drive
23 marketing?
24      A.   I don't recall.
25      Q.   And had you ever expressed to him a
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1 general policy about limiting the number of faxes
2 that you sent?
3      A.   Yes.
4      Q.   Did you tell him what the number was that
5 you thought was acceptable?
6      A.   No.
7      Q.   What do you think the number is that's
8 acceptable for your purpose of follow-up calls?
9      A.   I at this point wouldn't -- wouldn't be

10 able to determine that.
11      Q.   Did you ever have a specific number in
12 mind?
13      A.   No.
14      Q.   Okay.  But your understanding is he didn't
15 target this fax to a particular geographical target?
16      A.   I don't know.
17      Q.   Okay.  Do you have any idea how many faxes
18 he -- if he had ever sent a fax before to 10,000
19 numbers?
20      A.   I don't know.
21      Q.   Other than the Up2Drive logo and the drive
22 check image, are you aware of any proprietary or
23 confidential information that Up2Drive gave
24 CreditSmarts in connection with this relationship?
25      A.   Their XML criteria.
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1      Q.   And what are their XML criteria?  I don't
2 mean specifically what their -- what are XML
3 criteria?
4      A.   Data integration.
5      Q.   So, that was basically specifications for
6 how they would receive information from you so that
7 it would work with their system?
8      A.   Yes.
9      Q.   So, other than the Up2Drive logo, the

10 drive check image, and the XML data integration
11 requirements, can you think of any other proprietary
12 information that Up2Drive gave you?
13      A.   No.
14      Q.   Other than the fact that there's a fax
15 number in the data entry for City Select, do you
16 have any record that City Select ever consented to
17 receive faxes from CreditSmarts?
18      A.   There are two data entries.
19      Q.   Well, there are two dates, right?
20      A.   Correct.
21      Q.   But other than those two dates, is there
22 anything in your records that reflects that they
23 specifically consented to receive fax messages from
24 CreditSmarts?
25      A.   No.
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1      Q.   And those dates simply reflect that an
2 entry was created and modified.  They do not
3 specifically state that City Select agreed to
4 receive faxes on either of those dates?
5      A.   There would be no purpose otherwise.
6      Q.   You have no way to communicate with
7 dealers other than by fax?
8      A.   No.  There would be no purpose for them to
9 be in the CreditSmarts system if they hadn't agreed

10 to receive information or a demonstration.
11      Q.   Right.  But there's ways to receive -- you
12 also sent e-mails to dealers; is that correct?
13      A.   We contact them by phone.
14      Q.   And you make phone calls?
15      A.   That's the most effective way.
16      Q.   So, there are various ways you convey
17 information to dealers?
18      A.   Correct.
19      Q.   And you don't have any record that
20 specifically said that City Select elected that
21 faxing was the way it wanted to receive information
22 from --
23      A.   Yes.
24      Q.   -- CreditSmarts?
25                What is the data field that says that
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1 City Select chose faxing as the way to receive
2 information?
3      A.   The very fact that they're in the
4 CreditSmarts system.
5      Q.   So, if a dealer wants to receive
6 information but not by fax, which field reflects
7 that?
8      A.   They would be added to the do not fax
9 list.

10      Q.   Which do not fax list?
11      A.   WestFax.
12      Q.   But if they tell you at the start-up point
13 "Don't send us faxes, but you can call us," how
14 would that be reflected in their customer database?
15      A.   I have never experienced that.
16      Q.   But you're not the one that talks to them.
17 So --
18      A.   I've never experienced that interaction or
19 that complaint from a customer service manager.  It
20 would be akin to saying, Don't give me money.
21      Q.   Well, some people don't feel that way
22 about faxing.
23      A.   This is the auto dealership industry, and
24 it's a standard for program guidelines and updates.
25      Q.   But is there anything in your customer
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1 database that would reflect specifically what was
2 said to City Select about CreditSmarts' planning to
3 send faxes to them?
4      A.   No.  If they opted out, there would be a
5 note; and there isn't a note.
6      Q.   And however that was phrased by the
7 customer service representative is not reflected in
8 the database?
9      A.   There is no note.

10      Q.   Did CreditSmarts make a special effort to
11 contact New Jersey dealers in early 2012?
12      A.   Yes.
13      Q.   What was that effort?
14      A.   CreditSmarts was nearing an agreement with
15 Excel Credit Union and already had an agreement with
16 Liberal Finance.  Both located in New Jersey.
17      Q.   And, so, what was the effort you were
18 making in the first quarter of 2012?
19      A.   To speak to those auto dealerships in New
20 Jersey about the CreditSmarts system in the hopes to
21 engage future business with Excel Credit Union.
22      Q.   And do you have any reason to believe that
23 that's what led to the contact with City Select in
24 early 2012?
25      A.   Yes.
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1      Q.   What -- what leads you to think that
2 that's what happened?
3      A.   The CreditSmarts customer service managers
4 were instructed to canvas the New Jersey area for
5 prospective auto dealerships.
6      Q.   Would CreditSmarts have been prospective
7 even though they had already been entered into the
8 system in November?
9           MR. HAYES:  You mean City Select?

10           MR. PIPER:  Yeah.  Sorry.
11      A.   No, they would not have been prospective;
12 but they would have been prospective for active
13 status or to let them know that there is a credit
14 union launch local to their area which would have
15 been New Jersey.  New Jersey is a very difficult
16 state to lend in.
17      Q.   (BY MR. PIPER) So, most likely someone
18 from CreditSmarts would have tried to contact City
19 Select in early 2012?
20      A.   Correct.  Hurricane Sandy flooded Excel
21 Credit Union and that -- we weren't able to launch.
22      Q.   And just to be clear, your records don't
23 reflect who at City Select was contacted?
24      A.   No.
25      Q.   And you don't know why they may have gone
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1 inactive at that point?
2      A.   I do not.
3      Q.   And you don't know from your records
4 whether they even knew that they had any sort of
5 participation in CreditSmarts before that phone
6 call?
7      A.   Before the 2011 call?
8      Q.   Before the 2012 where they went inactive,
9 there's nothing in your records that reflects that

10 anyone at City Select was even aware that they were
11 in your records --
12      A.   Yes.
13      Q.   -- beforehand?
14      A.   The data entry in 2011.
15      Q.   Right.  But there's nothing that shows
16 that when you contacted in 2012 they knew anything
17 about that 2011 phone call?
18      A.   They're present in the system in 2011.
19      Q.   Right.  But I'm talking about the phone
20 call that you think happened in 2012, and there's no
21 information in your system to verify that in that
22 second phone call anyone knew what CreditSmarts was
23 or why they were being contacted or that they had
24 supposedly had an earlier phone call?
25      A.   There's no reason to think otherwise.
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1 There are 70,000 auto dealerships in this country.
2 There are 18,000 existing registered auto
3 dealerships in the CreditSmarts system.  There's no
4 purpose to have an auto dealership registered in the
5 CreditSmarts system if they haven't given consent
6 and haven't engaged.
7      Q.   But my question was:  Is there anything in
8 your records that would reflect that anyone who
9 spoke to CreditSmarts in February, 2012 had any

10 knowledge of any prior communications with
11 CreditSmarts by City Select?
12      A.   The mere fact that they exist in the
13 database indicates that.  I'm sorry --
14      Q.   Well, suppose you got --
15      A.   I'm sorry I'm not --
16      Q.   -- different --
17           THE COURT REPORTER:  Just a second.  One
18 at a time.
19      A.   I can't answer the question the way you
20 want it.  I can't give you an answer that's not
21 true.
22      Q.   (BY MR. PIPER) Well, my question is:
23 There's no record of here's what City Select said
24 about CreditSmarts when we called?
25      A.   No.
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1      Q.   There's no field --
2           MR. GARCIA:  Objection.
3      Q.   (BY MR. PIPER) -- to say, Here's why they
4 want to go inactive in your database?
5      A.   There's a notes section.
6      Q.   Okay.  And there's no notes for
7 CreditSmarts?
8      A.   Correct.
9      Q.   Okay.  And there's no written policy about

10 what should go in the notes section?
11      A.   Correct.
12      Q.   And if the City Select person said, My
13 boss hates junk faxes.  I don't know who you are.
14 Stop calling us, there's no written policy that that
15 should go in the notes section?
16      A.   That would be a customer complaint, and
17 that should be in the notes section.
18      Q.   Is that in a written policy?
19      A.   I don't know.
20           MR. PIPER:  Why don't we take five minutes
21 and let me see if I got any other questions?
22           (Recess taken from 2:38 p.m. to 2:44 p.m.)
23      Q.   (BY MR. PIPER) Well, does CreditSmarts
24 also do business at 231 East Alessandro Boulevard in
25 Riverside?

211
1      A.   That's a mail center.
2      Q.   That's a mail center.  Okay.  So, that's
3 been CreditSmarts' mail address; but it's not where
4 its actual business offices are?
5      A.   Correct.  If CreditSmarts receives mail at
6 the location of the business office, it will be
7 stolen.
8      Q.   Okay.  And that's -- you continue to use
9 the El Alessandro address for mail; is that correct?

10      A.   Correct.
11      Q.   Is it accurate that you've created a
12 backup of your Codero database of customers as of a
13 couple of weeks ago --
14      A.   Yes.
15      Q.   -- so that that information is preserved
16 in the event that we need or are granted access to
17 it?
18      A.   Yes.
19      Q.   And where is that backup of the database
20 maintained?
21      A.   In Arizona.
22      Q.   So, Codero did that for you?  They created
23 a backup that's being stored somewhere in Arizona?
24      A.   Correct.
25      Q.   And that's in the possession of Codero?
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1      A.   It's on their servers.
2      Q.   Okay.
3           MR. PIPER:  Okay.  Those were the
4 follow-up questions I had.  Who wants to go next?
5                     EXAMINATION
6 BY MR. GARCIA:
7      Q.   Mr. Ryan, you understand that you're still
8 under oath and all the same rules apply?
9      A.   Yes.

10      Q.   Good.  At all times during CreditSmarts'
11 business relationship with any of BMW defendants or
12 Up2Drive including when the facsimile at issue --
13 which we're talking about Exhibit 1 -- was sent, was
14 CreditSmarts operating as an independent contractor
15 of the BMW defendants?
16      A.   Yes.
17      Q.   What services did CreditSmarts perform for
18 the BMW defendants as an independent contractor?
19      A.   Application processing.
20      Q.   Okay.  And I apologize in advance if some
21 of this seems a little repetitive.  I just want to
22 make sure I have a clear picture of exactly what was
23 going on.
24                So, CreditSmarts would establish a
25 list of dealerships -- establish a business
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1 relationship with dealerships typically through cold
2 calling?
3      A.   Yes.
4      Q.   Okay.  And when they agreed to have
5 CreditSmarts -- you know, let's come back to that.
6                Did CreditSmarts ever obtain consent
7 from either of the BMW defendants or Up2Drive to
8 advertise their products or services via facsimile
9 on their behalf?

10      A.   No.
11      Q.   Did CreditSmarts ever obtain from either
12 of the BMW defendants or Up2Drive the right to use
13 or their consent to use their trademarks, logos, or
14 any intellectual property in facsimile
15 advertisements --
16      A.   No.
17      Q.   -- including the one at issue Exhibit A --
18 1?  Excuse me.
19      A.   No.
20      Q.   Do you know why Alex Gomez created
21 Exhibit 1?
22      A.   I do not.
23      Q.   And to be clear, did anyone at
24 CreditSmarts obtain consent from either of the BMW
25 defendants or Up2Drive to create the facsimile at
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1 issue -- to create Exhibit 1?
2      A.   No.
3      Q.   Did anyone at CreditSmarts ever receive
4 any direction from either of the BMW defendants or
5 Up2Drive regarding the creation of Exhibit 1?
6      A.   No.
7      Q.   Did any -- did either of the BMW
8 defendants -- did either of the BMW defendants or
9 Up2Drive ever indicate to anyone at CreditSmarts

10 that CreditSmarts had the authority to -- had the
11 authority to compose the facsimile -- or Exhibit 1
12 on their behalf?
13      A.   No.
14           MR. PIPER:  Can you read that back?
15           (Whereupon the requested portion of
16 testimony was read back.)
17           MR. PIPER:  I'm going to object to the
18 foundation and vagueness.
19      Q.   (BY MR. GARCIA) To reiterate, did --
20           MR. PIPER:  It seems like you can ask him
21 what discussions he had but -- unless you think he's
22 the omniscient CEO, asking him if anybody else at
23 the company did it is beyond his scope of knowledge.
24           MR. GARCIA:  Fair.
25      Q.   (BY MR. GARCIA) To your knowledge, did
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1 anyone -- did any of the BMW defendants or Up2Drive
2 ever provide anyone at CreditSmarts with their
3 authority to compose Exhibit 1?
4      A.   No one but myself was authorized to speak
5 to BMW or Up2Drive personnel regarding any marketing
6 items other than myself.
7      Q.   So, that would be -- the answer would be
8 no?
9      A.   No.

10      Q.   Okay.  Thank you.
11                Who caused Exhibit 1 to be
12 transmitted?
13      A.   Alex Gomez.
14      Q.   And I previously asked you about authority
15 to create Exhibit 1 and the content therein; but as
16 far as the transmission is concerned, to your
17 knowledge, did anyone at CreditSmarts obtain consent
18 from the defendants or Up2Drive to send Exhibit 1 on
19 their behalf?
20      A.   No.
21      Q.   Did -- to your knowledge, did anyone at
22 CreditSmarts receive any direction regarding
23 transmission -- direction from the BMW defendants or
24 Up2Drive regarding Exhibit 1?
25      A.   No.
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1      Q.   Did anyone at CreditSmarts -- to your
2 knowledge, did anyone at CreditSmarts inform either
3 of the BMW defendants or Up2Drive that it sent
4 the -- that it transmitted Exhibit 1 prior to the
5 e-mail from Jake Thompson indicating that he wanted
6 to discuss a piece of facsimile that was transmitted
7 by your company?
8      A.   No.
9      Q.   To your knowledge, did CreditSmarts ever

10 provide either of the BMW defendants or Up2Drive
11 with a list of individuals or businesses to which
12 Exhibit 1 was transmitted?
13      A.   No.
14      Q.   To your knowledge, are you or is anyone at
15 CreditSmarts aware of any direct contact or
16 interaction between either of the BMW defendants or
17 Up2Drive and the alleged recipients of Exhibit 1?
18      A.   No.
19      Q.   Do you recall what agreements were in
20 place governing the relationship between
21 CreditSmarts and the BMW defendants or Up2Drive?
22      A.   Yes.
23      Q.   Okay.  Do you remember what those
24 agreements were?
25      A.   A Marketing Service Agreement and a vendor
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1 agreement, independent contractor agreement.
2      Q.   Pursuant to the terms of the Master
3 Services Agreement, which you previously referenced,
4 was CreditSmarts authorized, to your knowledge, to
5 compose any advertisements for the goods or services
6 of either of the BMW defendants or Up2Drive without
7 the prior written approval of BMW FS?
8      A.   No.
9      Q.   And by that I mean BMW Financial Services.

10      A.   No.
11      Q.   Pursuant to the terms of the Up2Drive
12 agreement, was CreditSmarts authorized to compose
13 any advertisements for the goods or services of
14 either of the BMW defendants or Up2Drive without the
15 prior written approval of BMW FS?
16      A.   No.
17      Q.   Pursuant to the terms of either the MPSA
18 or the Up2Drive agreement, to your knowledge, was
19 CreditSmarts authorized to transmit any
20 advertisements for the goods or services of either
21 of the BMW defendants or Up2Drive by facsimile?
22      A.   No.
23      Q.   And, again, I apologize if this gets a
24 little repetitive.
25                Where did CreditSmarts retain the
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1 list of recipients to which the facsimile was sent?
2      A.   I don't know.
3      Q.   How was CreditSmarts' list of the
4 facsimile recipients compiled?  And by that I mean
5 presumably the facsimile was sent.  The recipients
6 of the facsimile were pulled from the database
7 that's been discussed several times in this
8 deposition.  Where did -- how was that list
9 compiled?

10      A.   That would be a search by -- for
11 dealerships in CreditSmarts and a CSB export.
12      Q.   And, so, were these dealerships included
13 in this list as a result of cold call efforts?
14      A.   Yes.
15      Q.   Was everyone in this list included in
16 there as a result of cold call efforts?
17      A.   Yes.
18      Q.   And when CreditSmarts cold called these
19 dealerships, was it CreditSmarts' policy to obtain
20 expressed permission to receive facsimiles from
21 CreditSmarts?
22      A.   Yes.
23      Q.   To your knowledge, what did the script
24 that CreditSmarts' employees say with respect to
25 facsimiles and/or facsimile advertisements?
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1      A.   I couldn't recite it verbatim.
2      Q.   Does CreditSmarts have any records
3 identifying the individuals or businesses to whom
4 Exhibit 1 was transmitted?
5      A.   No.
6      Q.   Who manned the telephone number in the,
7 what appears to be, an opt-out notice at the base of
8 Exhibit 1?
9      A.   Which telephone number?

10      Q.   There's -- the base of Exhibit 1 there
11 appears to be a telephone number and a facsimile
12 number?
13      A.   The telephone number is CreditSmarts'
14 telephone number.  No.
15      Q.   So, to be clear --
16      A.   No, no, no.
17           MR. HAYES:  Sean, let him ask the question
18 first.
19      Q.   (BY MR. GARCIA) So, to be clear, who
20 managed the 1(800)915-2571 number?
21      A.   WestFax.
22      Q.   WestFax.  And, to your knowledge, did
23 WestFax allow recipients to opt out of receiving
24 facsimiles using that number 24 hours a day?
25      A.   Yes.
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1      Q.   Seven days a week?
2      A.   Yes.
3      Q.   And who managed the facsimile number that
4 appears to be (888)343-9903?
5      A.   CreditSmarts does.
6      Q.   So, if a recipient was to respond in
7 accordance with this notice saying -- to be removed
8 from this list and including the number to be
9 removed to that number, it would be delivered to

10 CreditSmarts?
11      A.   Yes.
12      Q.   Was the -- you previously stated -- just
13 refresh my memory.  You previously stated that any
14 facsimile to this number would be received by an
15 e-fax service or by an actual fax machine?
16      A.   An e-fax service.
17      Q.   And the e-fax service would receive -- was
18 able to receive facsimiles 24 hours a day, seven
19 days a week?
20      A.   Yes.
21      Q.   If a dealership that was in your database
22 and had previously consented to receive facsimiles
23 responded in accordance with this notice to be
24 removed to the e-fax service, what would happen
25 then?
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1      A.   A customer service manager would dial the
2 915-2571 number and enter Extension 40410.
3      Q.   And then?
4      A.   Then they would enter the auto dealerships
5 fax number, and it would be stored on WestFax.
6      Q.   So, WestFax would maintain the list of
7 dealerships that had opted out of receiving
8 facsimile advertisements?
9      A.   Correct.

10      Q.   I'd like to call your attention to
11 Exhibit 19.  You can take a look at that, which is
12 the instruction document.
13      A.   Okay.
14      Q.   Now, what was the purpose of this
15 document?
16      A.   To provide instructions and a phone number
17 for auto dealerships to call.
18      Q.   So, when an auto dealership created an
19 account with CreditSmarts' Web site and would log
20 in, they would submit an application?
21      A.   Correct.
22      Q.   And when they submitted the information on
23 a given application, that information would be run
24 and then CreditSmarts would automatically provide a
25 list of lenders that qualified or would the
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1 dealerships select lenders from which they wanted to
2 be considered?
3      A.   Both.
4      Q.   Okay.  So, if a dealer were to select
5 Up2Drive and three other lenders and submit the
6 application data, it would return -- the
7 CreditSmarts Web sites would provide a results page
8 presumably indicating which of those three that they
9 chose were eligible as well as listing other lenders

10 which they did not select but would also be eligible
11 for?
12      A.   Correct.
13      Q.   Okay.  Would anyone be able to see this
14 Exhibit 19 without being able to log in to the
15 CreditSmarts Web site?
16      A.   No.
17      Q.   Would anyone have -- by this I mean any
18 dealers that could have potentially been a recipient
19 of Exhibit 1.  Was it possible for them to have a
20 user account set up with CreditSmarts.com without
21 having previously consented to receive facsimiles?
22      A.   No.
23      Q.   The format of this document and the
24 substantive information contained therein -- and by
25 "this" I mean Exhibit 19 -- was negotiated with a
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1 BMW representative -- a representative of the BMW
2 defendants and approved by them, correct?
3      A.   Correct.
4      Q.   At any point in time were you authorized
5 to use any of the images -- to your knowledge, at
6 any point in time was anyone at CreditSmarts
7 authorized to use any of the images or information
8 contained herein to create any other document that
9 was transmitted outside of CreditSmarts or BMW?

10      A.   No.
11      Q.   Just to be clear, the test e-mail that was
12 previously referenced, what -- in terms of the
13 exhibits, I believe you said that the test e-mail
14 consisted of something that had previously come up.
15 What exactly was contained in the test e-mail?
16      A.   The image of Up2Drive and the check with a
17 brief background.
18      Q.   And that had not been approved by
19 anyone -- any representative of the BMW defendants
20 or Up2Drive?
21      A.   No.
22      Q.   And this was -- the e-mail with that
23 information was sent to a list of personal contacts?
24      A.   I was testing out the Vertical Response
25 software.  Never used it before.  Didn't know that

224
1 if I sent an e-mail and if someone "Liked" it, it
2 would show up on Facebook.
3                I sent that to -- I know I sent it to
4 Mark Leindach from Exclusive Car and Truck because
5 he and I had a conversation about Up2Drive; and
6 beyond that, I don't know who I sent it to.  I know
7 that the reason I used them is that -- that profile
8 is that he asked for information about it; and I
9 thought, Well, let's just try this thing out.

10      Q.   Can you clarify what you mean by "it" in
11 that response?  You said that he wanted to try it --
12      A.   He asked about Up2Drive.
13      Q.   Okay.
14      A.   He's a personal friend.
15      Q.   And I'd just like to clarify a point that
16 was made recently.  You said that if a dealership
17 opted out of faxes, there would be a note in a
18 database.  And which database were you talking
19 about?
20           MR. PIPER:  I'm going to object that that
21 misstates the testimony.
22      Q.   (BY MR. GARCIA) If a dealership opted out
23 of receiving faxes, would there be a note in any of
24 the databases of dealerships maintained by
25 CreditSmarts?
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1      A.   Yes.
2      Q.   Which of the databases would include the
3 note that the -- that a dealership had opted out of
4 receiving faxes?
5      A.   The CreditSmarts member dealer base.
6      Q.   And that was the -- just to be clear --
7 the Codero database?
8      A.   Correct.  I'm maniacal about notes.  I'm
9 very upset that people don't take them as they

10 should.
11           MR. GARCIA:  I'm going to go ahead and
12 reserve any right to ask follow-up questions, but at
13 this time point that's all I have.
14           MR. HAYES:  Jon, would you care to
15 respond; or do you want me to ask my questions and
16 then --
17           MR. PIPER:  I got about three questions.
18 So, why don't you go ahead.
19           MR. HAYES:  You want me to go ahead?
20           MR. PIPER:  Why don't you go ahead.
21                     EXAMINATION
22 BY MR. HAYES:
23      Q.   Sean, from listening to the depositions
24 today and from our prior involvement, do you
25 understand this lawsuit to be about the
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1 December 27th, 2012 fax?
2      A.   Yes.
3      Q.   And did CreditSmarts, in its answer in
4 other pleadings and discussions, deny that they
5 violated the TCPA?
6      A.   Yes.
7      Q.   And did they take exception and deny that
8 the opt-out violation was inadequate?
9      A.   Yes.

10      Q.   Now -- so, you understand that the lawsuit
11 is about the fax; and then we launched into a
12 lengthy discussion about CreditSmarts' business,
13 business model, business experience, how long it's
14 been in business.  It seems like the
15 CreditSmarts.com business -- that you said started
16 in 2004?
17      A.   2005.
18      Q.   2005 -- is -- it's self-executing?
19      A.   Yes.
20      Q.   And it's Web driven?
21      A.   Yes.
22      Q.   And the idea is -- is what I would call a
23 lending tree model?
24      A.   An indirect business-to-business lending
25 tree model.
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1      Q.   So, in essence, you have some independent
2 auto dealers?
3      A.   (Nods head.)
4      Q.   And you have some lenders; and if the
5 independent auto dealer is successful in getting a
6 car buyer who needs financing, if they so choose to
7 use your service, then they're benefited with some
8 different lenders in a different fashion than they
9 might otherwise get with traditional methods; is

10 that accurate?
11      A.   Correct.
12      Q.   And that all seems to be done in a secure
13 environment because there's credit information being
14 exposed and communicated here?
15      A.   Yes.
16      Q.   And are there laws and other regulations
17 that drive you to take precautions when you set up
18 this Web site?
19      A.   Very much so.
20      Q.   Okay.  So, tell me -- and I'm not a
21 technological-type person, but would this database
22 have one or more protections like maybe -- do I
23 remember SQL Server being a method of protection or
24 SS something or other?  Tell me about, just real
25 briefly, how the protections work.
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1      A.   It's in an SAS 70 lockdown facility.  No
2 one has access to the data center, not President
3 Obama, not anyone that could breach a security
4 element.  And there are requirements by law under
5 the Frank Dodd Act that require auto dealerships to
6 store their information securely, which
7 unfortunately most don't.  Most independent
8 dealerships don't -- do not.
9      Q.   So, in your, if you will, lending tree

10 model, CreditSmarts takes a neutral position with
11 respect to the auto dealers and the lenders and how
12 the customers might do business together?
13      A.   Correct.
14      Q.   And it's in a Web-driven self-executing
15 secure mode that you operate?
16      A.   Correct.
17      Q.   And it all seems to be set up at the start
18 so that when you have a lender -- for example, the
19 BMW defendant, Up2Drive -- it seems to me there's
20 some technology going on so that they can hook up to
21 this CreditSmarts.com?
22      A.   Yes.
23      Q.   And it seems to me that they also want to
24 make sure that everything is confidential and
25 secure; is that correct as well?
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1      A.   Correct.
2      Q.   And they understand that -- from the sales
3 pitch and from your discussions and from what you
4 call the data exchange what you do?
5      A.   Yes.
6      Q.   The services you provide?
7      A.   Yes.
8      Q.   And would you also say they understand
9 what you don't do by definition?

10      A.   Yes.
11      Q.   And this all seems to transpire not only
12 in a secure fashion, but it seems to me that there's
13 a lot of e-mails and a lot of electronics stuff
14 going back and forth?
15      A.   No.
16      Q.   In terms of the correspondence with
17 respect to the data exchange?
18      A.   Yes.
19      Q.   And there seems to be -- in the data
20 exchange with BMW, it seemed to follow the data
21 exchange with other lenders.  There's some common
22 elements to that?
23      A.   Yes.
24      Q.   Okay.  And then BMW said, Okay, we're
25 going to do this; but we need to have some
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1 agreements with CreditSmarts?
2      A.   Yes.
3      Q.   And you heard Mr. Garcia say that you
4 weren't going to be partners.  You were an
5 independent contractor?
6      A.   Correct.
7      Q.   And do you understand that to be someone
8 that's not an employee or under the dominion and
9 control of anybody else, independent?  Is that what

10 you understood?
11      A.   Correct.
12      Q.   And did you also understand that you were
13 not to publicize anything or advertise anything?
14      A.   Yes.
15      Q.   And was that okay with you because that
16 was beyond the purview of the services that you
17 provided?
18      A.   Yes.
19      Q.   Okay.  And with respect to exhibit --
20 well, what I'll --
21           MR. HAYES:  How do you want to label
22 these?  Defendant's -- did you use numbers?
23           MR. PIPER:  Yeah.  You can do whatever you
24 want.
25           MR. HAYES:  So, let's say that -- I'd like
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1 to just provide the Master Professional Services
2 Agreement as Defendant's Exhibit A.
3           (Deposition Exhibit A was marked.)
4      Q.   (BY MR. HAYES) Now, if you would look at
5 that agreement; and let's go right now to the
6 signature page.  Is that your signature?
7      A.   Yes.
8      Q.   And do you recognize this agreement?
9      A.   Yes.

10      Q.   And did you read it before you signed it?
11      A.   I did.
12      Q.   And did you understand it?
13      A.   I did.
14      Q.   Okay.  And was this agreement consistent
15 with the business relationship that you were going
16 to have with the BMW defendants?
17      A.   Yes.
18      Q.   And it primarily related to making sure
19 the data exchange got done in a professional,
20 proper, secure manner?
21      A.   Yes.
22      Q.   And you do see in there where it says that
23 you're not to publicize or to advertise?
24      A.   Yes.
25      Q.   Now, let me just shift gears for a second.
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1 It seems to me in the lengthy discussion of your
2 business that faxing is a nominal part of your
3 business; is that true?
4      A.   Yes.
5      Q.   And it seems like, from our discussions,
6 that, for lack of a better adjective, the one fax
7 that is the subject of the plaintiff's complaint is
8 nominal on top of nominal and perhaps you mentioned
9 unusual or something that if you had to do it all

10 over again, you wouldn't even have sent out in the
11 first place; is that accurate?
12           MR. PIPER:  I'm going to object to the
13 form of the question.
14      A.   Yes, it is.
15      Q.   (BY MR. HAYES) So, I'm trying to put in
16 perspective the -- from very small to very high, in
17 your opinion, what role faxing plays in
18 CreditSmarts' business?
19           MR. PIPER:  Again, I'm going to -- well,
20 is your question just what role does faxing play in
21 his business?
22           MR. HAYES:  In his opinion, what role does
23 faxing play in CreditSmarts' business?
24           MR. PIPER:  Well, I guess I'm not sure if
25 you're asking for him to tell you what role it plays
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1 in his business; or are you asking him to
2 characterize that?
3           MR. HAYES:  No.  The first one.
4           MR. PIPER:  Okay.
5      Q.   (BY MR. HAYES) Is faxing -- however you
6 want to characterize it.
7      A.   Faxing is -- updated program guidelines is
8 a standard in the industry vertical of used car
9 dealerships so that they can obtain information from

10 different loan programs.  Since this lawsuit has
11 arisen, no fax has subsequently gone out, no rate
12 sheets have been updated, and CreditSmarts' business
13 hasn't suffered other than complaints.
14      Q.   Okay.  And speaking of complaints, when
15 we're talking about the opt-out notice that was on
16 the bottom of Exhibit 1, did you ever receive any --
17 any complaints from any recipients or other people
18 claiming that their opt-out notice wasn't complied
19 with?
20      A.   No.
21      Q.   And in your mind do you think that the BMW
22 defendants took affirmative steps with Defendant's
23 Exhibit 1 -- and let me stop right there and ask the
24 exhibit -- entered into as an exhibit, Defendant's
25 Exhibit 2 which is the Up2Drive Vendor Services
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1 Agreement.
2           THE COURT REPORTER:  B or 2?
3           MR. HAYES:  I think it's Defendant's 2.
4           THE COURT REPORTER:  Okay.  Because we did
5 the other one as B.
6           MR. GARCIA:  Yeah, it's B.
7           MR. HAYES:  I'm sorry.  B.  I'm very
8 sorry.  Thank you.
9           (Deposition Exhibit B was marked.)

10      Q.   (BY MR. HAYES) Now, I'll ask you,
11 Mr. Ryan, the same question here as to -- with
12 respect to this agreement.  Did you sign this
13 agreement?
14      A.   Yes, I did.
15      Q.   And did you read it before you signed it?
16      A.   I did.
17      Q.   And did you understand it?
18      A.   Yes.
19      Q.   And does this agreement also
20 cross-reference back to the Master Professional
21 Services Agreement?
22      A.   Yes.
23      Q.   And does it say that if this agreement
24 conflicts with this agreement, that this agreement
25 controls?
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1      A.   Yes.
2      Q.   Okay.  Now, having had those agreements
3 and having the normal course of exchanging the data,
4 do you think that the BMW defendants took
5 affirmative steps to protect themselves from you
6 doing any publication or advertising?
7           MR. PIPER:  I'm going to object to the
8 form of the question.
9      A.   I believe they did; and as a result, when

10 this product launched, I had a communication with
11 the office manager indicating that no information
12 should go out with respect to Up2Drive.
13      Q.   (BY MR. HAYES) Okay.  So, Up -- the BMW
14 defendants, also known as Up2Drive, in your mind
15 clearly communicated to you what you could do and
16 what you could not do?
17      A.   Yes.
18      Q.   Okay.  Do you have any knowledge that
19 BMW -- that BMW defendants -- or Up2Drive, as we
20 commonly refer to them -- had any knowledge,
21 awareness, or participation in Exhibit 1 fax?
22      A.   No.
23           MR. HAYES:  And I want to enter as an
24 exhibit Defendant's Exhibit C, the affidavit of
25 Mr. Ryan.
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1           (Deposition Exhibit C was marked.)
2      Q.   (BY MR. HAYES) Now, is this an affidavit
3 that you -- that you signed?
4      A.   Yes.
5      Q.   And did you read it before you signed it?
6      A.   I did.
7      Q.   And is that your signature right there?
8      A.   It is.
9      Q.   Okay.  And, so, does this affidavit -- is

10 it still accurate and complete in all respects?
11      A.   Yes.
12      Q.   Okay.  Thank you.
13           MR. HAYES:  I have no further questions.
14                 FURTHER EXAMINATION
15 BY MR. PIPER:
16      Q.   Okay.  I just got a few questions.
17                First of all, that affidavit that was
18 marked as Exhibit C, if you turn to Paragraph 7 --
19 well, first of all, there are exhibits referenced in
20 the affidavit that aren't attached to Exhibit C; is
21 that correct?
22                Like if you look at page 2, you'll
23 see there's a reference to Exhibit 1, Exhibit 2,
24 Exhibit 3, and Exhibit 4; and those exhibits are not
25 attached to Exhibit C, correct?
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1           MR. HAYES:  For the record, they are
2 Plaintiff's Exhibits A -- Defendant's Exhibits A and
3 B.
4           MR. PIPER:  Are Exhibits 1 and 2, and then
5 there's a reference to Exhibit 3 and then a
6 reference to Exhibit 4.
7      Q.   (BY MR. PIPER) In any event, none of those
8 exhibits are attached to Exhibit 3 (sic)?  Whether
9 that matters is another question.  I just want to

10 clarify, the exhibits that are supposed to go with
11 the affidavit aren't here with what's been marked,
12 right?
13      A.   Correct.
14      Q.   Now, turning to the last of the exhibits
15 which is four on page 3, that's an affidavit from
16 the fax broadcaster.
17                Have you ever seen that affidavit
18 from the fax broadcaster?
19      A.   Pardon me?
20      Q.   Have you ever seen the affidavit from the
21 fax broadcaster?
22      A.   I don't recall.
23      Q.   Okay.  You don't personally vouch for the
24 truth of everything the fax broadcaster says, do
25 you?
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1      A.   I -- I -- I don't understand the
2 relationship.
3      Q.   All right.  The fact that you're attaching
4 a -- or purporting to attach an affidavit by
5 somebody else to your exhibit, you're not saying
6 that -- under oath that everything they said is
7 true, are you?
8      A.   With respect to the WestFax service?
9      Q.   Right.

10      A.   It's a machine.
11      Q.   But are you telling me that you're
12 swearing under oath that everything Barry Clark says
13 about this case is true?
14           MR. GARCIA:  Objection.
15      A.   I don't -- I don't understand the
16 question.
17      Q.   (BY MR. PIPER) Okay.  Are you vouching for
18 everything that Barry Clark says, that based on your
19 personal knowledge, what he's saying is true?
20      A.   Can we review the affidavit?
21      Q.   Well, you'd have to look at the affidavit
22 first, right?
23      A.   (Nods head.)
24      Q.   And you haven't done that; is that
25 correct?  You're nodding.
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1           MR. HAYES:  No.  He said -- he said he
2 didn't remember the affidavit.
3      A.   I don't remember.  I most likely have it.
4 There's 5 inches of documents.  I don't recall.
5      Q.   (BY MR. PIPER) So, by attaching his
6 affidavit, do you intend to say under oath that
7 every sentence in his affidavit is true?
8      A.   Yes.
9      Q.   And do you know that it's true based on

10 your personal knowledge, or are you relying on the
11 fact that Barry Clark wouldn't say anything that
12 wasn't true?
13      A.   I'm relying on the fact that -- I don't
14 know Barry Clark, but their service is a machine.
15           MR. GARCIA:  Objection.
16      Q.   (BY MR. PIPER) So, if I ask you questions
17 about how the WestFax service works, you can tell me
18 the truth; is that correct?
19      A.   Yes.
20           MR. GARCIA:  Objection.
21      Q.   (BY MR. PIPER) And do you know everything
22 there is to know about what relationship WestFax had
23 with BMW?  Have you looked at their records to see
24 what faxing they've done for BMW before?
25      A.   No.
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1      Q.   So, in your affidavit here where you say
2 WestFax had no contact relationship or business with
3 BMW FS at the top of page 3, you don't know whether
4 that's true or not?
5      A.   As it pertains to this one fax, yes, it is
6 true.
7      Q.   But this doesn't say as it pertains to
8 this fax.  This says that you've attached an
9 affidavit for the broadcaster that broadcasted the

10 one fax and that it has no contact relationship or
11 business with BMW Financial Services; and you don't
12 know whether that's true except as to this one fax?
13           MR. HAYES:  Jon, I object.  You're not
14 reading what it says.
15           MR. PIPER:  Well, I'm objecting to the
16 fact that you're attaching one guy's affidavit to
17 somebody else's affidavit when he has no personal
18 knowledge about the fax.
19           MR. HAYES:  And you noted that objection,
20 but what you're saying is not what the affidavit
21 says.  Mr. Ryan is saying the affidavit from the fax
22 broadcaster stating it broadcasted the one fax for
23 CreditSmarts in December and that it had no contact
24 relationship with the BMW FS as attached as
25 Exhibit 4.
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1           MR. PIPER:  Right.
2           MR. HAYES:  He's just restating what the
3 affidavit says.
4      Q.   (BY MR. PIPER) So, all you know about
5 Barry Clark is you're restating what he said; but
6 you don't know whether that's true or not, do you?
7      A.   They have no relationship regarding this
8 one fax.  Yes.
9      Q.   But other than that, it could be that they

10 sent faxes for BMW every day.  You don't know one
11 way or the other, right?
12      A.   That's not my statement.
13      Q.   Well, you say it has no contact
14 relationship or business.  Do you know that WestFax
15 has no contact relationship or business?
16      A.   And the second part of that is with
17 respect to Exhibit 1.
18      Q.   Well, it doesn't say with respect to
19 Exhibit 1.  It says is attached as Exhibit 4 which
20 is his affidavit.
21                In any event, what Barry Clark says
22 Barry Clark can speak for himself; and you're not
23 saying that what Barry Clark says is true or false
24 because you don't -- you've never even uploaded a
25 fax on WestFax as far as you can recall, right?
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1      A.   As far as I can recall.  And I've never
2 met Barry.
3      Q.   Right.  So, you can't tell me how Barry
4 Clark runs his business --
5      A.   No.
6      Q.   -- or what relationship he has with BMW?
7      A.   No.
8      Q.   Okay.  When you sent the e-mail to various
9 people, including at least one friend that you

10 named, about the Up2Drive program, did you think you
11 were violating your agreements with Up2Drive?
12      A.   No.
13      Q.   Okay.  Do you now think you violated your
14 agreements with Up2Drive --
15      A.   Yes.
16      Q.   -- when you sent that e-mail?
17      A.   Yes, I believe so.
18      Q.   Okay.  Now that you're sitting here, you
19 think you violated the agreement?
20      A.   It inadvertently posted onto Facebook.
21 So, yes.
22      Q.   Had you not posted it on Facebook, do you
23 think that sending an e-mail with the Up2Drive logo
24 and one of their graphics about the drive check
25 would have violated the agreement had it not posted
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1 on Facebook?
2      A.   I'm not a lawyer.
3           MR. GARCIA:  Objection.
4      Q.   (BY MR. HAYES) But do you think it would
5 have violated the agreement?
6      A.   I don't know.
7           MR. HAYES:  That calls for a legal --
8      A.   I'm not a lawyer.
9           MR. HAYES:  -- legal conclusion.

10      Q.   (BY MR. PIPER) Okay.  Well, a lot of
11 people have asked you about what your agreement was.
12 Would your agreement with BMW have prevented you
13 from e-mailing documents with their trademarks,
14 logos, and images?
15      A.   I think that would be up to counsel
16 interpretation.
17           MR. GARCIA:  Objection.
18      Q.   (BY MR. PIPER) So, you don't have an
19 opinion about that?
20      A.   I don't.
21      Q.   And you don't know whether your agreement
22 with them prevented you from sending e-mails like
23 that?
24      A.   I don't.
25      Q.   I just wanted to clarify one thing about
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1 the submission process because I thought the way I
2 understood it and then the way he asked it was a
3 little different.  So, I just want to make sure I
4 got it straight.
5                So, I'm the car dealer.  I want to
6 submit a loan for a customer.  I go to CreditSmarts.
7 I input the customer information, car number, all
8 that stuff and then I send it to CreditSmarts and
9 then there's a list of available lenders that comes

10 back to me.
11                Has the loan information been
12 submitted to any of the lenders at that point?
13      A.   No.
14      Q.   Okay.  It only goes to the lenders once
15 you then select that one of those loans looks good
16 and then submit it a second time basically?
17      A.   Correct.
18      Q.   Okay.  I didn't quite understand that the
19 first time through.
20           MR. PIPER:  Okay.  That's it for me.
21           MR. GARCIA:  Likewise.
22           MR. HAYES:  Ditto.
23           THE COURT REPORTER:  Mr. Hayes, did you
24 want him to read and sign the transcript?
25           MR. HAYES:  Sure.
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1           (Whereupon the deposition concluded at
2 3:28 p.m.)
3
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1                     I, Sean Ryan, do hereby certify that I
2 have read the foregoing transcript and that the same
3 transcript and accompanying correction sheets, if any,
4 constitute a true and complete record of my testimony.
5

6

7                                __________________________
                                       Sean Ryan

8

9 [  ] No Changes            [  ] Amendments attached
10

11                     Subscribed and sworn to before me this
12 _______ day of _____________, 2014.
13                     My commission expires: _________________
14

15                                __________________________
                                     Notary Public

16
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1 STATE OF COLORADO  )
2                    )SS.  REPORTER'S CERTIFICATE
3 COUNTY OF ARAPAHOE )
4           I, JESSICA R. BENSON, do hereby certify that I am
5 a Certified Shorthand Reporter and Notary Public within the
6 state of Colorado; that previous to the commencement of the
7 examination, the deponent was duly sworn by me to testify to
8 the truth.
9           I further certify that this deposition was taken

10 in shorthand by me at the time and place herein set forth
11 and was thereafter reduced to typewritten form, and that the
12 foregoing constitutes a true and correct transcript.
13           I further certify that I am not related to,
14 employed by, nor counsel of any of the parties or attorneys
15 herein, nor otherwise interested in the result of the within
16 action.
17           In witness whereof, I have affixed my signature
18 this 27th day of March, 2014.
19

20

21                            _________________________________
                           PATTERSON REPORTING & VIDEO

22                                 Jessica R. Benson
                           Certified Shorthand Reporter

23
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1 PATTERSON REPORTING & VIDEO, INC.
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2 2170 South Parker Road, Suite 263

Denver, Colorado 80231
3
4                                     March 27, 2014
5 WILLIAM B. HAYES

Attorney at Law
6 257 Jackson Street

Denver, Colorado 80206
7
8 Case Name:  City Select vs. BMW Bank of North America

Case No.:  13-cv-04595-NLH-JS
9 Deposition of:  Sean Ryan

10 The deposition in the above-entitled matter is ready for
reading and signing.  Please attend to this matter by

11 complying with ALL blanks checked below.
12 _XX_ arranging with us at (303)696-7680 to read and sign

     the deposition in our office.
13

     OR (if applicable),
14

_XX_ have deponent read your copy; signing attached original
15      signature page and any amendments sheets.
16 ____ read enclosed deposition, sign attached signature page

     and any amendment sheets.
17

_XX_ within 35 days of the date of this letter.
18

Please be sure that the signature page and accompanying
19 amendment sheets, if any, are signed before a notary public

and returned to our office at the above address.
20

If this matter has not been taken care of within said period
21 of time, the deposition will be filed unsigned pursuant to

the Rules of Civil Procedure.
22

Thank you.
23 Enclosures:

cc:  Jonathan B. Piper, Raymond A. Garcia
24
25
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11
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____ Reading and signing not requested pursuant to CRCP

15      Rule 30(e)
16 ____ Signature waived.
17 _XX_ Forwarding original transcript unsigned; signature

     page and/or amendments will be forwarded if received.
18

____ Original exhibits included in ongoing notebook and will
19      be filed with counsel at conclusion of discovery.
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cc:  William B. Hayes, Raymond A. Garcia
21
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              UNITED STATES DISTRICT COURT

         DISTRICT OF NEW JERSEY-CAMDEN VICINAGE

CITY SELECT AUTO SALES, INC., a       )
New Jersey corporation, individually  )
and as the representative of a class  )
of similarly-situated persons,        )
                                      )
            Plaintiffs,               )
                                      )
     vs.                              )  No. 13-CV-4595
                                      )      NLH-JS
BMW BANK OF NORTH AMERICA, INC., BMW  )
FINANCIAL SERVICES NA, LLC,           )
CREDITSMARTS CORP., and JOHN DOES 1-12)
                                      )
            Defendants.               )
______________________________________)

      DEPOSITION OF ALEJANDRO GOMEZ, the witness herein,

      noticed by BOCK & HATCH, LLC, at 3403 Tenth

      Street, Riverside, California, at 9:01 a.m., on

      Monday, May 19, 2014, before Diana Austin, CSR

      7375.

      Hutchings Number 508441
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1                     ALEJANDRO GOMEZ,
2 the witness herein, having been sworn, testifies as
3 follows:
4

5                      -EXAMINATION-
6

7      BY MR. PIPER:
8      Q.  Could you state your name for the record.
9      A.  Yeah, Alejandro Gomez.

1009:01      Q.  And where do you currently reside?
11      A.  City of Menifee.
12      Q.  Can you give me the street address?
13      A.  Sure, 29132 Lighthouse Court.
14      Q.  Have you ever been deposed before?
1509:02      A.  No, sir.
16      Q.  Have you ever testified in court?
17      A.  No.
18      Q.  Okay.  Just for your benefit, she's going to
19 take down whatever you're saying.  If you have any
2009:02 trouble with any words or spelling, feel free to ask
21 during the course.
22      It helps if you give -- at the end of the day, she
23 needs an audible answer.  So you need to say at the end
24 of the day, "yes" or "no," as opposed to nodding your
2509:02 head or shaking your head.
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109:02      If you feel like any of my questions or any of the
2 attorneys' questions are not clear, you should feel free
3 to ask to have the question rephrased or clarified.  And
4 I talk slow.  So it helps if you wait until I finish the
509:02 question.  That gives them a chance to make objections.
6 They have the right to make objections for the record.
7 But you don't have to worry about the objections.
8 That's for the benefit of the judge if he wants to rule
9 about what's admissible testimony.  And if you get too

1009:03 confused by their objections, then we'll have to read
11 the question a second time --
12      A.  Sure.
13      Q.  -- it will take more time.  And regardless of
14 what objections they make, you should answer the
1509:03 questions.  Except, I don't think it's likely, but it's
16 possible that if you had attorney/client privilege
17 information from when you were a CreditSmarts employee,
18 like you talked to a company lawyer back then, then
19 Mr. Hayes would have the right to ask you not to answer
2009:03 the question because it goes into the company's
21 privilege.  But I doubt that will come up.  Don't pay
22 attention too much about the objections, just try to
23 focus on the question.  Give your best answers, and
24 we'll move along.
2509:03      A.  Will do.
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109:03      Q.  Okay.  Now, this case mainly involves events in
2 late 2012.  Where were you employed in -- how were you
3 employed in 2012?
4      A.  I was employed by CreditSmarts as a salary
509:04 employee.
6      Q.  What was your title at that point?
7      A.  There were really no titles.
8      Q.  Okay.
9      A.  I was just a general employee.

1009:04      Q.  Where did you work at that time?
11      A.  At Riverside, California.
12      Q.  Do you remember the street address for the
13 CreditSmarts office?
14      A.  5029 LaMart Drive.
1509:04      Q.  When did you start working for CreditSmarts?
16      A.  2009.
17      Q.  Were you working at the LaMart address the
18 entire time you were working for CreditSmarts?
19      A.  I believe so, yes.
2009:04      Q.  And did you ever have, sort of, an official
21 title while you were working at CreditSmarts?
22      A.  No, I don't believe so.
23      Q.  How old are you?
24      A.  I'm 35 years old.
2509:04      Q.  And how did you come to work for CreditSmarts?
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109:04      A.  Just through an opening.
2      Q.  Did you know Mr. Ryan before that?
3      A.  No.
4      Q.  So it was, like, a job ad?
509:05      A.  Yes.
6      Q.  Did your responsibilities change during the
7 period that you were working for CreditSmarts?
8      A.  My job role was always varied.  So I wouldn't
9 really say it did change.  You just do what you have to

1009:05 do in a small company --
11      Q.  Okay.
12      A.  -- when required.
13      Q.  When did you leave CreditSmarts?
14      A.  Late 2013.
1509:05      Q.  And why did you leave CreditSmarts?
16      A.  I opened my own business.
17      Q.  So you resigned from your position?
18      A.  Yeah, I gave my notice and moved on.
19      Q.  Did your decision to resign at CreditSmarts
2009:05 have anything to do with this lawsuit?
21      A.  No.
22      Q.  Did it have anything to do with issues about
23 whether you had sent faxes of the company?
24      A.  No.
2509:06      Q.  What are you doing now?
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109:06      A.  I run a used car store.
2      Q.  Okay.  Do you have a lot there?
3      A.  Yes.
4      Q.  Okay.  Why don't you tell me the name and
509:06 address of that company?
6      A.  1342 East Sixth Street Corona, California.
7      Q.  What is the name of the company?
8      A.  It's called Select Autos.
9      Q.  If we can mark this as the first exhibit.

1009:06 [EXH-1]
11      Have you spent any time preparing for this
12 deposition?
13      A.  No.
14      Q.  Have you talked to any -- we had some
1509:07 conversations to set up the schedule for the
16 deposition --
17      A.  Uh-huh.
18      Q.  -- correct?
19      Did you talk to Mr. Hayes before the deposition
2009:07 to --
21      A.  I spoke to Mr. Hayes briefly.  I spoke to Sean
22 Ryan briefly, and I spoke to you on several occasions.
23      Q.  Okay.  Did your discussions with Mr. Hayes
24 refresh your recollection at all about the events and
2509:07 circumstances about this case?
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109:07      A.  Not very much, no.  I wouldn't say that.
2      Q.  How about your discussions with Mr. Ryan?
3      A.  Same.
4      Q.  I'm going to show you the first exhibit.  Take
509:07 as much time as you need to refer to it, but my first
6 question is just whether you recognize this document,
7 which looks like a string of e-mails?
8      A.  I recognize the company name.  The rest of the
9 document no, I don't recollect specifically.

1009:08      Q.  Okay.
11      A.  CreditSmarts phone number.
12      Q.  Do you recall the image that's on the front
13 part of the e-mail that looks to be an ad for Up2Drive?
14      Do you recall ever seeing that part of the e-mail
1509:08 before?
16      A.  The BMW vehicle?
17      Q.  Well, the whole part that's embedded on the
18 first e-mail, I imagine, all the way down to the "Join
19 Now" and the text at the bottom before your name.
2009:08      A.  Not specifically.
21      Q.  Okay.  Do you recall sending an e-mail to Sean
22 Ryan about this document?
23      A.  I don't recall sending this e-mail, but I do
24 see that it was sent from my in box.
2509:09      Q.  Okay.  If you look at the bottom of the first
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109:09 page and the top of the second page, there is an e-mail
2 from Sean Ryan to you saying, "What fax piece did we
3 send?"
4      Do you recall Mr. Ryan asking you about a fax for
509:09 the Up2Drive program sometime when you were working at
6 CreditSmarts?
7      A.  Not specific.
8      Q.  Do you have any recollection of that?
9      A.  No recollection.  There is e-mail evidence of

1009:09 such conversation, but I don't remember specifically.
11      Q.  Okay.  Did you ever create faxes to be sent for
12 CreditSmarts to its customers?
13      A.  I have worked on faxes in the past.
14      Q.  Did you ever create the faxes, that is make the
1509:10 document that would be actually faxed to the customers?
16      A.  I believe so.
17      Q.  Okay.  Do you know whether you created the fax
18 image that's on the front page of this document?
19      A.  Not specifically this one.
2009:10      Q.  Okay.  Do you think you didn't create this or
21 you just don't remember?
22      A.  I wouldn't remember either way.
23      MR. GARCIA:  Objection.

24      MR. PIPER:

2509:10      Q.  Mr. Ryan has testified that he talked to you in
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109:10 this time period to get this fax for him.

2      Do you have any recollection of such a

3 conversation?

4      A.  Just from looking at this e-mail, I see there

509:10 was an e-mail conversation.

6      Q.  Okay.

7      A.  Other than that, no.

8      Q.  How about a vocal face-to-face type of

9 discussion?

1009:11      A.  No.

11      Q.  If you had to get a fax for Mr. Ryan while you

12 were working at CreditSmarts, do you know how you would

13 have done that?

14      A.  Not really.  I don't recall where we kept the

1509:11 faxes, if we kept them at all.

16      Q.  What was your role in faxing at CreditSmarts?

17 That is, when you were involved in faxing, what did you

18 do?

19      A.  My role at CreditSmarts really didn't involve

2009:11 faxing, for the most part.  It was occasionally that I

21 would be involved in the creation or, I guess, sending

22 of a fax.

23      Q.  How would you do that?  For example, do you

24 remember specifically creating faxes?

2509:12      MR. HAYES:  Objection; he's already answered that
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109:12 question.
2      MR. PIPER:
3      Q.  That's where you can go ahead and answer.
4      A.  I don't really understand your question.
509:12      Q.  Do you remember specifically ever creating a
6 fax at CreditSmarts?
7      A.  I recall working on faxes.
8      Q.  What do you recall about working on faxes?
9      A.  No specifics.  I do remember working on faxes,

1009:12 occasional.
11      Q.  What did you -- what do you mean by "working on
12 faxes"?  What were the kinds of things you did that you
13 remember with respect to faxes?
14      A.  Reading them and probably sending them.
1509:12      Q.  What did reading the faxes involve?
16      A.  Spell checking, proofreading.
17      Q.  So what you recall is looking at a fax that
18 somebody else had prepared?  Is that what you're saying?
19      A.  Sometimes.  Sometimes I prepared it myself.
2009:13      Q.  Okay.  Did you ever send a fax that Mr. Ryan
21 didn't know was going to be sent beforehand, meaning a
22 fax advertisement, not the individual fax to an
23 individual?
24      A.  I really don't know that.
2509:13      Q.  Do you have any recollection of ever preparing
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109:13 a fax that Mr. Ryan was not aware of?
2      A.  I actually wouldn't really know what he was
3 aware of.
4      Q.  Did you ever send a fax that he didn't tell you
509:13 to send?
6      A.  I don't recall.
7      Q.  When you spoke to me a few weeks ago, you told
8 me that you would never have sent a fax that Mr. Ryan
9 didn't know about it.

1009:13      Do you recall that?
11      A.  I did recall talking to you and mentioning that
12 Sean Ryan runs the company, and that I imagine he is
13 aware of most things that happen in there.
14      Q.  Okay.
1509:13      A.  The specifics of faxing, I'm not aware of.
16      Q.  Okay.  When you talked to Mr. Hayes, did he
17 encourage you to say you didn't remember things if you
18 didn't have a specific recollection?
19      A.  No.
2009:14      Q.  Let's mark the next two exhibits.  I'm showing
21 you two exhibits.  [EXH-2] [EXH-3]
22      MR. GARCIA:  I'm sorry, which is number --
23      MR. PIPER:  Number 2 has the header of 12-4-12.
24      MR. GARCIA:  Okay.
2509:15      MR. PIPER:  Number 3 has the header of 12-27-12.
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109:15      MR. GARCIA:  Thank you.
2      MR. PIPER:
3      Q.  For your benefit, Mr. Gomez, to my knowledge,
4 the only difference between these two documents is the
509:15 headers at the top, the fax headers on the --
6      MR. HAYES:  This is the one.
7      THE WITNESS:  The dates, I see that.
8      MR. PIPER:
9      Q.  Okay.  Do you recognize either of these

1009:16 documents?
11      A.  Seems to be the same document from the e-mail.
12      Q.  Do you recognize them other than they're faxes
13 that they're in the e-mail?
14      A.  No.
1509:16      Q.  Did you create these documents?
16      A.  I don't recall if I did.
17      Q.  Is it possible that you did create them?
18      MR. GARCIA:  Objection.
19      THE WITNESS:  I don't know.
2009:16      MR. PIPER:
21      Q.  Do you know whether you had access to the
22 Up2Drive logo as part of your job at CreditSmarts?
23      MR. GARCIA:  Objection.
24      THE WITNESS:  I don't recall that.
2509:16      MR. PIPER:
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109:16      Q.  Do you recall faxes relating to the Up2Drive
2 program being sent by CreditSmarts in December of 2012?
3      A.  I don't recall faxes going out to Up2Drive
4 during the period.  There might have been.
509:17      Q.  Do you have any knowledge about any faxes that
6 were sent for Up2Drive in that period?
7      A.  Not specifically.
8      Q.  Do you have any general knowledge about faxes
9 that were sent in that period?

1009:17      A.  That's a long time ago.  I honestly can't
11 remember anything specific as far as faxes go.
12      Q.  Okay.  We all have memory fading over time, so
13 you don't need to apologize for that.  I have never met
14 a witness that recalled everything.
1509:17      A.  Okay.
16      Q.  But on the other hand, you know, I don't know
17 what I had for lunch on December 4th, 2012, but I know I
18 did have lunch.  But there are degrees of recollection
19 and probability and specificity.
2009:18      When you say I don't recall with specificity, that
21 leaves a blank which is that you remember something
22 general, and then it's my burden to figure out if you're
23 holding something back or telling me everything you
24 remember.
2509:18      So what I'm trying to say:  Do you remember
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109:18 anything at all, specific or general?
2      A.  I do not recall.
3      MR. GARCIA:  I'm going to object to the instruction

4 that the client answer something that probably happened.

509:18      MR. PIPER:  Right.  He can object to that.

6      Q.  You can answer because this a discovery
7 deposition.  Whether it's admissible evidence will be
8 decided later.  So my question -- let me finish my
9 question first and strike all the instructions.

1009:18      My question is:  Do you have any recollection at
11 all about faxes concerning the Up2Drive program that
12 were sent in November or December of 2012?
13      A.  No.
14      Q.  And I'm going to ask some follow-up questions
1509:19 just to make sure.  You don't know anything about how
16 many faxes were sent?
17      A.  No.
18      Q.  You don't know anything about who prepared the
19 fax?
2009:19      A.  No.
21      Q.  You don't know anything about who sent the fax?
22      A.  No, I do not.
23      Q.  You don't know how they were sent, whether it
24 was through the company fax machine or through the faxes
2509:19 that were even sent or through broadcast or like the
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109:19 WestFax Company?
2      A.  I don't recall.
3      Q.  Do you recall being involved in any marketing
4 of the Up2Drive program?
509:19      A.  No specifically Up2Drive.
6      Q.  Okay.  Meaning you did send faxes from time to
7 time marketing CreditSmarts services, but you don't
8 remember if that included Up2Drive.  Is that essentially
9 what your answer is?

1009:19      A.  The faxes was something that we used in a very
11 limited fashion.  Most of our marketing was conducted
12 over the phone.
13      Q.  My question is phone marketing, fax marketing,
14 internet or anything, do you remember being involved in
1509:20 doing anything that involved the Up2Drive program?
16      A.  Not specifically Up2Drive.
17      Q.  Okay.  You were involved in marketing, but you
18 don't specifically recall Up2Drive?
19      A.  We primarily market our software.
2009:20      Q.  Okay.  Did you ever work with web faxing
21 program called or -- vendor called WestFax?
22      A.  It does sound familiar, WestFax.
23      Q.  Do you have any recollection of actually
24 sending faxes through WestFax yourself?
2509:20      A.  I remember using WestFax.

Page 19

109:20      Q.  Okay.  What do you recall about using WestFax?
2      A.  Can you -- how do you mean?
3      Q.  Well, do you recall specifically using WestFax
4 to send faxes?
509:20      A.  That's the only purpose of WestFax, from what I
6 can tell.
7      Q.  Is that what you remember, that you used the
8 WestFax?
9      A.  WestFax was a fax portal.

1009:21      Q.  You recall using that to send one or more faxes
11 yourself?
12      A.  Uh-huh.
13      Q.  Do you have any idea how many times you did
14 that?
1509:21      A.  No.
16      Q.  Were you the person who mainly sent the product
17 update faxes to customers?
18      A.  I did some.  Whether there were other people
19 doing it, I'm not really sure.
2009:21      Q.  Do you recall how often you did that?
21      A.  No, very rarely.
22      Q.  Again, do you know whether this is one of those
23 updates that CreditSmarts would send its customers?
24      A.  This faxing in particular, if you are referring
2509:21 to the document you showed me --
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109:21      Q.  Right.
2      A.  -- I don't recall the specifics of that one.
3      Q.  Okay.  Does this look like one of those
4 updates?
509:21      A.  It looks like a program update.
6      Q.  Did you have any knowledge of the Up2Drive
7 program as a CreditSmarts program?
8      A.  I understand that they are a CreditSmarts
9 partner.

1009:22      Q.  That's something you understood when you were
11 working at CreditSmarts?
12      A.  Yes, we had multiple partners.
13      Q.  What did you understand about Up2Drive as best
14 you recall?
1509:22      A.  They were one of our lenders.
16      Q.  Do you recall how you became aware of that?
17 Were you aware when they signed up to be a lender of
18 CreditSmarts?
19      A.  I first became aware of Up2Drive once they were
2009:22 already signed up.
21      Q.  Did you have any involvement in the business
22 relation between CreditSmarts and Up2Drive?
23      A.  No.
24      Q.  Did you ever have any responsibilities that
2509:22 were specifically about dealing with them?
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109:22      A.  I never had any contact with Up2Drive directly.
2      Q.  Did you have to help set up the internet?  Did
3 you have any role setting the internet connections
4 between Up2Drive and the CreditSmarts portal?
509:23      A.  No.
6      Q.  Did you ever get invoices from WestFax for
7 faxes that were sent by CreditSmarts?
8      A.  Not at that time I dealt with.
9      Q.  Okay.  Did you ever send updates on your own

1009:23 initiative, that is you're the one that came up with the
11 idea to send the update and that you went ahead and did
12 it without Mr. Ryan --
13      A.  I don't recall that.
14      Q.  Meaning to the best of your recollection, you
1509:23 didn't do that?
16      MR. GARCIA:  Objection.
17      THE WITNESS:  I repeat.  I don't recall this, one
18 way or the other.
19      MR. PIPER:
2009:23      Q.  Okay.  So do you think it's possible that you
21 just got the idea to send an Up2Drive fax on your own --
22      MR. HAYES:  Objection.
23      MR. GARCIA:  Objection.
24      MR. PIPER:
2509:24      Q.  -- without talking to Mr. Ryan about it and
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109:24 sending it without his knowledge?
2      A.  I couldn't answer that accurately.  Honestly, I
3 don't remember.
4      Q.  Okay.  But my question:  Is that something
509:24 given your normal business practices that you --
6      A.  I wouldn't think so --
7      Q.  -- you would have done?
8      A.  -- but I'm not sure either way.
9      Q.  Okay.  Did you consider sending out updates to

1009:24 be an important event when you did it?
11      A.  I don't --
12      MR. GARCIA:  Objection.
13      THE WITNESS:  Our updates in our company were done
14 daily in every communication with our customers.
1509:24      MR. PIPER:
16      Q.  But fax is an update to thousands of people.
17 Did you consider that an important activity?
18      MR. HAYES:  Objection.
19      MR. GARCIA:  Objection.
2009:24      THE WITNESS:  Honestly, I don't recall doing such a
21 thing.
22      MR. PIPER:
23      Q.  Okay.  You don't recall sending a fax to
24 thousands of people?
2509:25      A.  Or updating people in that fashion.
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109:25      Q.  Okay.  Why don't we mark this next in order.
2      When you did faxing through WestFax, do you recall
3 how you did that?  Do you recall what the steps were to
4 sending a fax through WestFax?  [EXH-4]
509:25      A.  No, I think it's a pretty simple process.
6      Q.  Do you recall that you had to upload a list of
7 fax numbers as part of that process?
8      A.  I believe you did have to put in the phone
9 numbers or the fax numbers of those who you wished to

1009:26 receive your communication.
11      Q.  And did you ever do that?  Did you ever upload
12 fax numbers on WestFax?
13      A.  I don't recall doing that.
14      Q.  Okay.  Do you know who did that at any point in
1509:26 time for any of the faxes that were sent through
16 WestFax?
17      A.  No, I don't recall that.
18      Q.  When you were involved in sending a fax, would
19 you have done the uploading on the WestFax yourself or
2009:26 would you have asked somebody else to do that or would
21 it vary from one fax to another?
22      A.  I would have most likely uploaded what we
23 wished to share.
24      Q.  Meaning the -- as I understand with WestFax,
2509:26 you upload an image you want to fax, which might be,
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109:26 like, Exhibit 2 or Exhibit 3 --
2      A.  Uh-huh.
3      Q.  -- and then you also upload a list of fax
4 numbers?
509:26      When you say you would have most likely uploaded
6 the document, do you mean the image to be faxed or the
7 numbers or both?
8      A.  Probably both.
9      Q.  Do you know where those numbers came from?

1009:27 When faxes were sent through WestFax to phone numbers,
11 do you know where the list of phone numbers came from?
12      A.  Honestly, I don't recollect where that would
13 be.
14      Q.  Do you recall if that -- if those numbers came
1509:27 from the customer database?
16      A.  Most likely, I believe so.
17      Q.  Did you have the ability to get a list of fax
18 numbers from the customer database yourself?
19      A.  I had access to all the numbers on the database
2009:27 individually.
21      Q.  Do you have the ability to create the file that
22 would have fax numbers for some set of customers?  Like,
23 say you want to send a fax to the everybody in the
24 eastern United States, would you have the ability to
2509:27 create that kind of list from the database?
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109:27      A.  I don't recall if that tool was available.
2      Q.  Do you know who at CreditSmarts would have been
3 the person who could have done that for you?
4      A.  Probably our IT department.
509:28      Q.  Who were the people in the IT department?
6      A.  We outsourced IT.  So you would have to ask
7 Sean Ryan probably about that.
8      Q.  Would that have been the company that
9 maintained the database or was that --

1009:28      A.  That is an area of the company I'm not really
11 very much aware of.
12      Q.  Did you ever go to the IT people and ask them
13 for a list of fax numbers to use for faxing?
14      A.  They were not in the location where I was at,
1509:28 and no communication was really ever conducted between
16 me and them.
17      Q.  Okay.  If communication was done to get a list
18 of fax numbers so that you could send a fax from
19 WestFax, do you recall who made that communication?
2009:28      A.  I wouldn't really know.
21      Q.  Do you know if Sean Ryan ever made that
22 communication?
23      A.  You would have to ask him that.
24      Q.  Unfortunately, he says you did it.
2509:29      MR. HAYES:  Objection.
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109:29      MR. PIPER:  That's, sort of, the quandary on that.
2      MR. HAYES:  Objection.  Could we go off the forward
3 for a second?
4      (A discussion is held off the record.)
509:29      MR. PIPER:  Back on the record.  Let me show you
6 Exhibit 4.  Did you all get Exhibit 4?
7      MR. GARCIA:  Yes.
8      MR. HAYES:  Uh-huh.
9      MR. PIPER:

1009:29      Q.  Do you recognize that document?
11      A.  No, sir, I don't.
12      Q.  Have you ever seen a WestFax bill such as this?
13      A.  No, I have not.
14      Q.  Okay.  Do you recall that Mr. Ryan would go on
1509:30 a vacation trip to the racetrack after Christmas each
16 year?
17      A.  I'm not really aware of that.
18      Q.  Okay.  Were you aware that he'd be out of the
19 office for a couple of days after Christmas each year?
2009:30      A.  Not specifically.
21      Q.  Okay.  Okay.  I'm going to show you two other
22 documents.  Going back to Exhibit 4, do you have -- this
23 refers, under "Item Description," to "Broadcast Fax Per
24 Page Normal CreditSmarts Date 12-27-2012."  There is a
2509:31 job number.  The name is "BMW fax 12.27.12."  And this
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109:31 says, "Super List Billing Code."
2      Do you have any knowledge of a fax concerning BMW
3 that was sent by CreditSmarts about December 27, 2012?
4      A.  I have no recollection of such a fax.
509:32      Q.  Then I'm going to show you 5 and 6, which are
6 other invoices from WestFax.
7      One of them refers to a BMW fax with a date of
8 12-4-12 and the other refers to a BMW fax for the date
9 of November 29th, 2012.  [EXH-5] [EXH-6]

1009:32      Do you have any knowledge of faxes concerning BMW
11 sent on about November 29th, 2012 or December 4th, 2012?
12      A.  Not specifically.
13      Q.  Do you remember when we talked by phone that
14 you said that Mr. Ryan micromanaged the company?
1509:32      A.  He's the owner of a small business.
16      Q.  Do you recall that you told me that he
17 micromanaged the company?
18      A.  Whether I used that word specifically, I
19 wouldn't be able to recall.  But as a business owner, I
2009:33 I'm involved in most areas of my own business.
21      Q.  Okay.  And Mr. Ryan was heavily involved in all
22 areas of activities of CreditSmarts?
23      A.  I believe so.  You will have to ask him the
24 specifics.
2509:33      Q.  How many people were working at the office when
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109:33 you were working there?
2      A.  Our numbers varied due to the fact that we had
3 a call center.  So it's a high turnaround -- turnover.
4 I would say probably, including me and Sean, eight, nine
509:33 at any one time.
6      Q.  Was Mr. Ryan in the office often?
7      A.  He was there a lot, yes.
8      Q.  Okay.  And would it be fair to say that little
9 happened at the office that Mr. Ryan wasn't aware of?

1009:34      A.  There was a lot that happened in the office
11 that he wasn't aware of.
12      Q.  Do you recall telling me that nothing happened
13 that Mr. Ryan was not aware of?
14      A.  Probably nothing that requires a bill.
1509:34      Q.  So would it be your testimony that because
16 there were bills sent for these faxes, Mr. Ryan would
17 have been aware of it?
18      A.  I really don't know that.  I have never seen
19 these bills personally.
2009:34      Q.  Did he generally review bills before they were
21 paid?
22      A.  You would have to ask him that.
23      Q.  But in your experience, did you see him
24 reviewing billings?
2509:34      A.  I never seen him pay a bill.
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109:34      Q.  Okay.  You don't mean by that that he didn't
2 pay his bills?
3      A.  I would imagine he did since he's still there
4 today.
509:34      Q.  Okay.  Who at CreditSmarts had the
6 responsibility to review bills?
7      A.  Not me, and I wouldn't know who actually did
8 that.
9      Q.  You never had to go to somebody to ask for a

1009:34 check to be cut?
11      A.  No.
12      Q.  What did you do other than once in a while
13 sending a fax?
14      A.  My primary job was to support the staff and to
1509:35 make sure that everybody showed up every day.
16      Q.  Okay.  What did you do to support the staff?
17      A.  Make sure that I accommodate their needs,
18 training, monitoring activity.
19      Q.  Nobody ever told you you were the office
2009:35 manager there?
21      A.  I don't believe we ever had a title while I was
22 there.
23      Q.  Mr. Ryan never told you you were the office
24 manager?
2509:35      A.  From what I recall, Mr. Ryan doesn't really
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109:35 like to use titles very much.
2      Q.  Was there somebody in charge of accounts at the
3 company?
4      A.  I wouldn't really know.  I was never really
509:35 involved with the financial side of the company.  So I'm
6 not sure who took care of that.
7      Q.  Was there someone that you understood was the
8 accounting person or the books and records person?
9      A.  No.  My main focus was on the call center.

1009:36      Q.  Okay.
11      A.  Anything outside of that spectrum, I wouldn't
12 know.
13      Q.  Who were the employees in December of 2012
14 outside the call center?
1509:36      A.  Outside the call center?
16      Q.  Besides you and Mr. and Mrs. Ryan?
17      A.  We had our IT staff, which I don't know them
18 specifically since I had no dealing with them.  And any
19 other person not in the office, I really don't know who
2009:36 they were.
21      Q.  Were the IT staff there in the office?
22      A.  No.
23      Q.  So other than you and Mr. and Mrs. Ryan, was
24 there anybody there in the office that was not part of
2509:36 the call team?
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109:36      A.  No.
2      Q.  And did -- what did Mrs. Ryan do?  What was she
3 responsible to?
4      A.  She did not report to me.  I'm not really sure
509:37 what her role is.
6      Q.  Did you have to work with her?
7      A.  No.
8      Q.  Did she have her own office?
9      A.  She had her own space.

1009:37      Q.  How was the office set up?  How many -- were
11 there internal offices?
12      A.  It's a larger area complimented by four little
13 offices.
14      Q.  Okay.  And who had the four little offices?
1509:37      A.  One of the offices had a multi purpose --
16 multiple desks.  I would use it.  Sean would use it
17 Ms. Ryan would use it.  Guests would use it.  The call
18 center was specifically for the call center.  And one
19 office was used as a break room.
2009:37      Q.  Okay.  So you, Mr. Ryan and Mrs. Ryan each used
21 offices and the fourth one was used as the break room?
22      A.  Uh-huh, no, that varied during my time there.
23      Q.  What varied?
24      A.  The location of the break room, the location of
2509:38 my office.
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109:38      Q.  How did that vary?
2      A.  We --
3      Q.  You moved from one office to the other?
4      A.  We played with the space to accommodate our
509:38 needs at the time.
6      Q.  But other than you, Mrs. Ryan and Mr. Ryan, was
7 there anybody employed at CreditSmarts that was assigned
8 an office, as best you can recall?
9      A.  From time to time there had been people in

1009:38 offices other than us three.
11      Q.  Okay.  Who do you recall?  Do you recall
12 anybody that was there?
13      A.  Previous employees.
14      Q.  Do you recall any of their names?
1509:38      A.  Honestly, no.
16      Q.  And do you have any idea what Mrs. Ryan did
17 when she was working there?
18      A.  No.
19      Q.  If you look at Exhibits 4, 5 and 6, do you see
2009:39 the column called, "Quantity," and for the BMW fax
21 entries, November 29th is 5,480, November --
22 December 4th is 5,107 and December 27 is 10,420?  Do you
23 know if you have sent a fax broadcast through WestFax
24 that was that large in terms of the number of people
2509:39 that were going to receive the fax?
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109:39      A.  I wouldn't really recall that specifically.
2      Q.  Do you recall whether that was a large fax or
3 small fax relative to the faxing broadcasting that
4 CreditSmarts did through WestFax?
509:40      A.  Seems like a very large number, but I wouldn't
6 know how it compares to average.
7      Q.  Does it strike you as likely that you would
8 have sent a fax to that very large number without making
9 sure it was okay with Mr. Ryan?

1009:40      MR. GARCIA:  Object to the last response.
11      THE WITNESS:  I wouldn't know.
12      MR. PIPER:
13      Q.  Do you have any recollection of deciding let's
14 do a fax that's much larger than usual?
1509:40      A.  I don't recall making a decision like that.
16      Q.  Okay.  Do you recall ever learning while you
17 were at CreditSmarts, there was a lawsuit that had been
18 filed about a fax that CreditSmarts had sent?
19      A.  I recall something about the lawsuit, yeah.
2009:41      Q.  Do you recall telling Mr. Ryan that you would
21 resign your position because you had sent a fax without
22 his permission?
23      A.  No.
24      Q.  Do you recall telling Mr. Ryan that you would
2509:41 resign your position because you had sent an e-mail
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109:41 without his permission?
2      A.  No.
3      Q.  Did you hear about any employee that sent a fax
4 broadcast without Mr. Ryan's permission?
509:41      A.  Not specific.
6      Q.  Did you ever hear about any employee, other
7 than yourself, who had sent a fax broadcast without
8 Mr. Ryan's permission and was in trouble because of
9 that?

1009:41      A.  I don't recall that, no.
11      Q.  Okay.  Let me mark the next exhibit.  Have you
12 ever seen this e-mail before?  [EXH-7]
13      A.  No, I have not.
14      Q.  Does this refresh any recollection on your part
1509:42 that you talked to Mr. Ryan about sending something out
16 concerning Up2Drive without his permission when he was
17 out of town?
18      A.  No.  I have actually never seen that name of
19 the recipient before.
2009:42      Q.  Okay.  This is Exhibit 8.  Have you ever seen
21 this before?  [EXH-8]
22      A.  No.  It seems a follow-up from the previous
23 document.
24      Q.  Yeah, in fact, the previous e-mail is at the
2509:43 bottom of the page.

Page 35

109:43      A.  Uh-huh.
2      Q.  Did you offer your resignation to Mr. Ryan in
3 August of 2013 and he refused it?
4      A.  No.
509:44      Q.  Do you have any idea what he's referring to
6 there when he says, "The salesperson that did this has
7 offered his resignation which as of today, and I have
8 refused"?
9      A.  I actually wouldn't know what that specifically

1009:44 refers to.
11      Q.  Okay.  But, to your knowledge, you're not the
12 sales person that he's talking about?
13      A.  I have never offered my resignation, especially
14 not at that time frame.
1509:44      Q.  You offered your resignation a couple months
16 later when you decided to start a new job but not before
17 then?
18      A.  It wasn't an offer.  I stated my intentions to
19 leave.
2009:44      Q.  So resigned a couple months later, but you
21 never offered your resignation before that?
22      A.  When I chose to move to from CreditSmarts, it
23 was a statement rather than a question.
24      Q.  And that was totally your decision; it wasn't
2509:44 Mr. Ryan's --
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109:44      A.  100 percent.
2      Q.  -- correct?
3      She hasn't complained, but it's better for her if
4 you wait until the end of the question.
509:45      You have no idea what salesperson might have
6 offered their resignation in --
7      MR. GARCIA:  Objection.
8      MR. PIPER:
9      Q.  -- August of 2013?

1009:45      A.  I don't see any specifics to a person there.
11      Q.  Who were the sales people at CreditSmarts in
12 August 2013?
13      A.  Everybody at CreditSmarts conducted sales at
14 some level.
1509:45      Q.  Okay.  But were you aware that any sales person
16 in August 2013 had offered their resignation to
17 Mr. Ryan?
18      MR. HAYES:  Objection.  John, that's the fourth
19 time you've asked that question in the last 90 seconds.
2009:45      THE WITNESS:  I don't recall that particular time
21 frame.  Since we have a high turnaround on staffing,
22 there are people leaving all the time.
23      MR. PIPER:
24      Q.  Okay.
2509:45      A.  If it was specifically regarding to this, I
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109:46 wouldn't know.
2      Q.  Were you ever aware that any salesperson
3 offered their resignation because they had done
4 something unauthorized and Mr. Ryan refused to accept
509:46 the resignation?
6      A.  If that conversation took place, I was not a
7 part of it.
8      Q.  You did not hear about it from Mr. Ryan --
9      A.  No.

1009:46      Q.  -- or anybody else?
11      Did you know that CreditSmarts had a Facebook page?
12      A.  No.
13      Q.  Did you have any involvement in a CreditSmarts
14 Facebook page?
1509:46      A.  I wasn't aware of such a page.
16      MR. GARCIA:  Objection.
17      MR. PIPER:
18      Q.  Did you become aware at any point that was an
19 issue; that there were advertisements for the Up2Drive
2009:46 program on the CreditSmarts Facebook page?
21      MR. GARCIA:  Objection.
22      THE WITNESS:  I just learned about the Facebook
23 page.  I wouldn't know.
24      MR. PIPER:
2509:46      Q.  You mean you just learned in the course --
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109:46      A.  From your previous question, yes.
2      Q.  You just learned about it during the deposition
3 today?
4      A.  Yes.
509:47      Q.  Okay.  Did you ever hear that BMW had
6 complained about anything that CreditSmarts was doing in
7 marketing the Up2Drive program?
8      A.  I have never had communication with BMW, so I'm
9 not aware of that.

1009:47      Q.  Did you ever hear that from Mr. Ryan, that BMW
11 was concerned about the marketing of Up2Drive?
12      A.  He never expressed such concern to me.
13      Q.  Did he ever express any directions to you about
14 marketing for Up2Drive?
1509:47      A.  No specifically.
16      Q.  Did he ever tell you that faxes should not be
17 used for marketing Up2Drive?
18      A.  I don't recall that conversation, if it ever
19 took place.
2009:47      Q.  Did he ever tell you that you shouldn't talk to
21 anybody at BMW or Up2Drive?
22      A.  I have never been told that before.
23      Q.  Other than the customers' database that you
24 would draw numbers from to send faxes to, are you aware
2509:48 of any other lists that CreditSmarts had access to for
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109:48 preparing lists of fax numbers to send faxes to?
2      A.  No.
3      Q.  Other than yourself, do you know anyone at
4 CreditSmarts that did send faxes through WestFax?
509:48      A.  No.
6      Q.  Do you know if there was anyone other than
7 yourself?
8      A.  I wouldn't know.  There was multiple people
9 that could do faxes.

1009:48      Q.  Okay.  To your knowledge, were there fax
11 updates sent through WestFax that you weren't involved
12 with?
13      A.  I wouldn't know if I wasn't involved in it.
14      Q.  Did you ever talk to Mr. Ryan before you sent a
1509:49 fax update?
16      A.  I don't recall.
17      Q.  Meaning you don't recall one way or the other?
18      A.  One way or the other.
19      Q.  Okay.  Would he ever instruct you about sending
2009:49 a fax?
21      A.  I don't recall one way or the other.
22      Q.  How about Mrs. Ryan, did she have any
23 involvement with that?
24      A.  Same answer.
2509:49      Q.  What was the program update?
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109:50      A.  What do you mean?
2      Q.  Were you familiar with the term "program
3 update" as something that was sent by fax at
4 CreditSmarts?
509:50      A.  Depends what program you're referring to.
6      Q.  Okay.  But is the term "program update"
7 something that --
8      A.  Well, program update could be referring to
9 software update as well.  We made many advances on our

1009:50 software that we constantly updated our customer base
11 on.
12      Q.  Well, maybe I'm wrong.  Maybe I used a
13 different word for update.
14      Is "program update" a term that you used at
1509:50 CreditSmarts referring to something that was sent out to
16 customers?
17      A.  In that particular -- the way you phrased that,
18 it sounds a little bit odd.
19      Q.  Okay.  Did you have a name for the kind of
2009:50 faxes you sent out informing customers about different
21 aspect of CreditSmarts?
22      A.  I don't think we had a name.
23      Q.  Do you recall any one person at CreditSmarts
24 who had responsibility for sending marketing faxes?
2509:51      A.  No, there wasn't a person in charge of that.
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109:51      Q.  This is a slightly narrower version of
2 something I asked earlier.  Did you ever have a
3 conversation with Mr. Ryan where he told you that the
4 only person who could talk to the Up2Drive people were
509:51 himself and Chad Simmons?
6      A.  We have never had that conversation before.
7      Q.  Did you have any knowledge of an e-mail that
8 Mr. Ryan sent to people on the customer database about
9 Up2Drive?

1009:52      A.  Sorry, can you repeat the question.  I was
11 distracted for a second.
12      Q.  By the way, if you need to take a break at any
13 time, we're pretty close to being done.
14      A.  You can go on.  That's fine.
1509:52      Q.  Okay.  Either to answer the phone or for
16 personal reasons.
17      A.  We're good to continue.  Thank you for your
18 concern.
19      Q.  Why don't you look at this and tell me if this
2009:53 looks familiar, either as a specific document or whether
21 the contents of the document looks like something you've
22 seen before?  [EXH-9]
23      A.  I can't say I recall ever seeing this before.
24      Q.  Okay.  Do you know if you ever saw the Up2Drive
2509:53 logo?
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109:53      A.  The Up2Drive logo is something I do recognize.
2      Q.  How about the hands with the check, is that
3 something that you recognize, that little graphic?
4      A.  Seems a pretty generic graphic.
509:53      Q.  Okay.  Mr. Ryan has testified that he mailed
6 this to various customers to test some e-mail software,
7 and automatically it then uploaded on the CreditSmarts
8 Facebook page, which he discovered later, which he -- do
9 you have any knowledge of anything like that?

1009:53      MR. GARCIA:  Objection.  I don't think that's a

11 fact on the record.

12      MR. PIPER:

13      Q.  Do you have any knowledge about an e-mail --
14      A.  No, I have no knowledge about this document or
1509:54 the e-mail.
16      Q.  -- that Mr. Ryan sent?
17      Do you know if you ever looked at the information
18 about Up2Drive -- do you know whether there was
19 information about Up2Drive on the CreditSmarts website?
2009:54      A.  I don't recall seeing information on them
21 before.
22      Q.  Okay.  Do you recognize this document or this
23 information contained in it?  [EXH-10]
24      A.  No.
2509:55      Q.  Do you recognize this document?  [EXH-11]

Page 43

109:55      A.  Not in particular.  I do recognize the phone
2 number at the bottom.
3      Q.  Okay.  There's evidence that this was a fax
4 that CreditSmarts sent to various customers or people in
509:55 the database, including my client.
6      Do you know whether you had any involvement in
7 sending this fax around October 4th, 2012?
8      A.  I don't recall any specifics on that.
9      Q.  Based on the phone and the wording, does that

1009:56 look like the type of document that you might have
11 created when you sent faxes for CreditSmarts?
12      MR. GARCIA:  Objection; speculation.
13      THE WITNESS:  I wouldn't know either way.
14      MR. PIPER:
1509:56      Q.  There's nothing that jumps out as either the
16 Alex Gomez trademark or on the other hand, I would have
17 never done that?
18      A.  Not such a thing.  I do not.
19      Q.  You will notice that the fax doesn't mention
2009:56 the name of CreditSmarts.
21      Do you recall sending faxes for CreditSmarts that
22 didn't include the CreditSmarts' name?
23      A.  I don't recall doing that.
24      Q.  Do you recall having a conversation with
2509:57 Mr. Ryan about a fax that was sent that did not include
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109:57 the CreditSmarts' name?

2      A.  I don't recall such a conversation.

3      Q.  Did you ever see the contract between

4 CreditSmarts and BMW?

509:57      A.  I don't believe so.

6      Q.  Did you ever see any contracts between the

7 Up2Drive program and --

8      A.  I don't believe I ever saw anything in that

9 regard.

1009:58      Q.  Do you have any knowledge one way or the other

11 as to whether people at Up2Drive knew that CreditSmarts

12 was marketing concerning Up2Drive?

13      A.  I don't know anything about what people were

14 thinking from that side.

1509:58      Q.  Do you have any knowledge as to whether the BMW

16 Up2Drive people knew that there was a fax sent

17 concerning Up2Drive?

18      A.  I wouldn't know the answer to that question.

19      Q.  Why don't you mark that as the next exhibit.

2009:59 [EXH-12]

21      For the record, this is an e-mail dated

22 December 10th, 2012 between Pawan Murthy, P-A-W-A-N,

23 M-U-R-T-H-Y, and Jaime Magpuri with a cc to Chip Strollo

24 and Jake Thompson concerning Up2Drive IUCD Marketing

2509:59 Flyer.
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109:59      MR. GARCIA:  Is that entered as an exhibit?
2      MR. PIPER:  It's marked as an exhibit.
3      MR. GARCIA:  Okay.
4      MR. PIPER:
509:59      Q.  First of all, you didn't see this e-mail
6 before, did you?
7      A.  No, I have not.
8      Q.  Does this trigger any recollection that in
9 December 2012, there were any communication between

1010:00 Mr. Magpuri or Mr. Thompson or anyone else at BMW or
11 Up2Drive about marketing that was being done by
12 CreditSmarts for Up2Drive?
13      MR. GARCIA:  Objection.
14      MR. PIPER:  What is your objection?
1510:00      MR. GARCIA:  You're asking him if he knows if BMW
16 engaged in any discussion regarding that fax?  If you
17 want to limit to it, maybe, with him but --
18      MR. PIPER:  I'm asking if this refreshes his
19 recollection that there were any such communications?
2010:00      MR. GARCIA:  And such conversation is regardless of
21 whether CreditSmarts was ever involved.
22      MR. PIPER:  Okay.  Well, I'm only asking if it
23 refreshes his recollection, but let me restate the
24 question.
2510:00      Q.  Does this refresh your recollection in any way
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110:00 that in December 2012, there were any communications by

2 BMW or Up2Drive with CreditSmarts concerning an Up2Drive

3 marketing flyer?

4      A.  No.

510:01      Q.  Do you have any knowledge as the whether

6 CreditSmarts was authorized to use the Up2Drive logo for

7 any purpose?

8      A.  That is not something I would know.

9      Q.  Do you know whether Up2Drive provided a copy of

1010:01 its logo to Sean Ryan for use in marketing for any

11 purpose?

12      A.  You would have to ask him that.

13      Q.  Do you know whether BMW approved any marketing

14 concerning Up2Drive by CreditSmarts?

1510:02      A.  I wouldn't know.

16      Q.  And do you know if BMW or Up2Drive disapproved

17 any marketing by CreditSmarts?

18      A.  I wouldn't really know that either way.

19      Q.  Did you ever pull the customer database

2010:02 information for any CreditSmarts' customers that were in

21 the database and see if there was something to look at

22 on the computer or something to print out?  That is, did

23 you ever look at customers and see information that was

24 in the database?

2510:02      A.  We did that every day.  Every employee has
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110:02 access to the database.
2      Q.  Okay.  Do you know where the database is
3 maintained?
4      A.  That's a question I wouldn't know the answer
510:03 to.
6      Q.  Okay.  So do you know the different types of
7 fields that are contained in the database for customers?
8 That is, did you see the different fields that were in
9 the database for customers when you reviewed the

1010:03 customer information?
11      A.  Every customer has the same field contact
12 information.
13      Q.  If you can mark that as the next exhibit.  Why
14 don't you review this document.  [EXH-13]
1510:03      Did you ever see a printout -- by the way, we
16 talked about that you've looked at customer information.
17      Did you ever print out a customer's information or
18 did you look at it solely on the computer screen?
19      A.  I don't recall printing it.  I do recall seeing
2010:04 customer information on a computer on a daily basis.
21      Q.  Do you recognize the fields that are reflected
22 in this document to be types of fields that were
23 contained in the customer database?
24      You've never seen this type of document before, I
2510:04 would assume?
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110:04      A.  No, I have never seen this document.  And some
2 of these fields I do not recognize.
3      Q.  Okay.  This was produced -- what did you call
4 the -- did you have a term that you used for the
510:04 customer data when you got it on the computer, what you
6 called that?
7      A.  Customer profile.
8      Q.  Customer profile.
9      That was produced to us as a customer profile for

1010:04 the plaintiff, City Select.
11      A.  Uh-huh.
12      Q.  Is the dealer name something that would have
13 been included in the customer profile you saw for
14 CreditSmarts' customers?
1510:05      A.  Dealer ID and dealer name were the primary
16 fields that we used to identify a customer.
17      Q.  Were the addresses and phone and fax numbers
18 and e-mail information that were included in the
19 customer profile that you saw?
2010:05      A.  Yes.
21      Q.  And if a customer's fax number was known to
22 CreditSmarts, would that have been entered in the fax
23 field?
24      A.  All this information originates from the
2510:05 dealership.
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110:05      Q.  And then is it entered by CreditSmarts people
2 into the database?
3      A.  The customers can sign up online themselves --
4      Q.  Okay.
510:05      A.  -- or we can have an agent create the file on
6 behalf of the dealership.
7      Q.  And if the customer provided their fax number,
8 either through the internet or through an agent, would
9 they put that into the fax field here?

1010:06      A.  Yes.
11      Q.  Did CreditSmarts have any other compilation of
12 fax numbers of customers other than the database, to
13 your knowledge?
14      A.  To my knowledge, this was the only source of
1510:06 information.
16      Q.  And the -- to your knowledge, the fax number
17 field would have been the same field for entering fax
18 numbers for every customer?  That is, the profile field
19 stayed the same for each customer?
2010:06      A.  A standard set up, same fields across the board
21 for every customer.
22      Q.  Okay.  Do you recall what the call scripts
23 were -- do you recall call scripts being used by the
24 people that did marketing at CreditSmarts?
2510:07      A.  We used some scripting for training purposes.
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110:07 Most of our calls were not scripted.
2      Q.  Okay.
3      A.  Once you are a capable agent, then you know
4 what you're supposed to do.  Scripts were not necessary.
510:07      Q.  Do you recall whether there were any training
6 or instructions about talking to customers about fax
7 advertising?
8      A.  Not specifically.
9      Q.  Do you recall generally anything about that?

1010:07      A.  Fax advertising was a very small part of what
11 we did.  Generally speaking, that would have been their
12 main focus of the -- that wouldn't be the main focus of
13 the conversation.
14      Q.  First you said fax advertising was a small
1510:08 percentage of what you did.  Now it sounds like that
16 would have been a major part.
17      A.  That would not have been.
18      Q.  So fax advertising would not have been a major
19 focus of the calls with customers?
2010:08      A.  Uh-huh.
21      Q.  Do you recall if it was a focus at all with the
22 scripts you remember seeing?
23      A.  No.
24      Q.  Do you recall if it was a focus at all with the
2510:08 customer training?
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110:08      A.  Not at all.
2      Q.  And going back to the e-mail -- I think it's
3 the one on top there.  Let me just beat a dead horse, do
4 you recall ever talking to someone named Pawan Murthy?
510:09      A.  No.
6      Q.  How about someone named Jake Thompson?
7      A.  No.
8      Q.  How about someone named Jaime Magpuri?
9      A.  No.

1010:09      Q.  Do you have any recollection of when you sent
11 fax updates, what number of faxes were sent?  You said
12 then 10,000 or 5,000 looked large.
13      Do you have any recollection what it would have
14 been, a more regular number?
1510:09      A.  I wouldn't know that specifically.
16      MR. GARCIA:  Objection.
17      MR. PIPER:  Okay.  Why don't you give me two
18 minutes, just let me look over my notes to see if I
19 skipped anything.
2010:10      Let's go off the record.
21      (A discussion is held off the record.)
22      MR. PIPER:  Back on the record.
23      Q.  Why don't you look at this.  You've seen some
24 of these yourself, but these are WestFax invoices from
2510:17 November, December and January 2012 to '13, and my
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110:18 question is:  You testified that you sent faxes through

2 WestFax, rarely or occasionally?  [EXH-14]

3      A.  Uh-huh.

4      Q.  These invoices show faxes going through WestFax

510:18 more than what I would consider occasionally.  So, for

6 example, these start -- at the back of it, there are

7 faxes going to more than one person on October 30th,

8 October 31st, November 1st, November 2nd, November 6th,

9 November 7th, November 8th, November 20th,

1010:19 November 13th, November 15th, November 16th, similarly

11 December 4th, December 4th, December 6th.

12      Do you recall faxes being sent through WestFax this

13 frequently?

14      A.  I don't recall the frequency of the faxes.

1510:19      Q.  Did you ever send faxes several times a week

16 through WestFax yourself?

17      A.  I don't recall doing that.

18      Q.  Do you think it's likely you would have been

19 the person sending all these faxes?

2010:19      A.  I don't think I'm able to answer the question.

21      Q.  Okay.  Do you think it's possible you were

22 sending faxes frequently?

23      A.  I don't recall if that was the case.

24      Q.  Do you think this is more faxes than normal for

2510:20 CreditSmarts?
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110:20      MR. GARCIA:  Objection.
2      MR. HAYES:  Objection.
3      MR. PIPER:
4      Q.  You can answer.
510:20      A.  I really don't know the answer to that.
6      Q.  So it's possible that throughout your career at
7 CreditSmarts, you were sending faxes every couple of
8 days through WestFax?  Is that possible?
9      MR. GARCIA:  Objection.

1010:20      THE WITNESS:  I wouldn't know that.
11      MR. PIPER:
12      Q.  Did you ever get any training about any law
13 that governed fax advertising at CreditSmarts?
14      A.  I don't recall.
1510:20      Q.  Did you get any training about what you needed
16 to do before you could send faxes for it to be lawful?
17      A.  I don't recall that.
18      Q.  Did you get any training that there were laws
19 that governed fax advertising?
2010:20      A.  I don't recall.
21      Q.  When you say you don't recall, do you mean you
22 don't recall one way or the other?
23      A.  I don't recall having training, and I don't
24 recall not having training.
2510:20      Q.  Okay.  Did you know that there were laws
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110:21 governing fax advertising when you worked at
2 CreditSmarts?
3      MR. GARCIA:  Objection.
4      THE WITNESS:  Is that the end of the question?
510:21      MR. PIPER:
6      Q.  Yes.
7      A.  I never really thought about that.
8      Q.  Okay.  Did you know whether there were any laws
9 about getting consent from people before you sent the

1010:21 faxes?
11      MR. GARCIA:  Objection.
12      THE WITNESS:  I wouldn't know the answer to that.
13      MR. PIPER:
14      Q.  Okay.  Meaning you don't recall one way or the
1510:21 other?
16      A.  Uh-huh.
17      Q.  Did you know whether there was language that
18 had to be included if people didn't want to get the
19 faxes?
2010:21      A.  I think it's all part of the same.  Honestly, I
21 don't recall what the requirements are.
22      Q.  Okay.  But my question is whether you knew that
23 at one point?  Did somebody ever explain all that to
24 you?
2510:21      MR. GARCIA:  Objection.

Page 55

110:21      THE WITNESS:  You're asking me whether I had
2 training or somebody has sat down and explained it.  I
3 honestly don't know either way.
4      MR. PIPER:
510:22      Q.  Okay.  Do you recall doing anything when you
6 were sending faxes for CreditSmarts to make sure you
7 were complying with the law?
8      A.  I wouldn't know.
9      Q.  When you had the discussion with Mr. Hayes, was

1010:22 that by phone or face-to-face or both?
11      A.  By phone.
12      Q.  You never met with him face-to-face?
13      A.  Only today.
14      Q.  Okay.  When you met -- when you talked to
1510:22 Mr. Ryan before your deposition, was that over the phone
16 or face-to-face or both?
17      A.  Over the phone.
18      Q.  You never met with him face-to-face before your
19 deposition?
2010:22      A.  No.  I mean, define "before."
21      Q.  Well, when was last time you met face-to-face
22 with Mr. Ryan?
23      A.  Last year.
24      Q.  Do you recall when you became aware that there
2510:22 was a lawsuit against CreditSmarts about faxing?
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110:23      A.  Specifically know, at some point during last
2 year.
3      Q.  Was it before you left CreditSmarts?
4      A.  Yes.
510:23      Q.  Who did you learn that from?  Was it Mr. Ryan?
6      A.  Yes.
7      Q.  What did he tell you about that?
8      A.  He mentioned there was a lawsuit involving BMW.
9 That's the extent of what I know.

1010:23      Q.  Did he express any concerns to you about your
11 past involvement in this and the circumstances leading
12 up to the lawsuit?
13      A.  I don't recall having that conversation.
14      Q.  Okay.  Do you recall that he told you that a
1510:23 fax you had sent had caused a lawsuit?
16      A.  I don't recall that either.
17      Q.  Okay.  When you would upload a fax onto --
18 well, what computer did you use when you were at
19 CreditSmarts?
2010:24      A.  Company computers.
21      Q.  Did you have a laptop that was your computer?
22      A.  We had several laptops and multiple fixed
23 stations.  I used a multitude of computers.
24      Q.  Do you recall which computers you used when you
2510:24 uploaded the faxes to WestFax?
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110:24      A.  For the full time frame I was at CreditSmarts
2 or for just a particular time period?
3      Q.  Well, let's focus on December 2012, do you
4 recall where you were -- where your main work location
510:24 was in the office?
6      A.  Yes --
7      Q.  Where --
8      A.  -- I recall.
9      Q.  Where were you in December 2012?

1010:24      A.  I had my own office.  I also used the call
11 center, which I could actually access any of the
12 software from any location.
13      Q.  Okay.
14      A.  So specifically I wouldn't really be able to
1510:25 confirm one way or the other.
16      Q.  Okay.  Will you be able to just draw a little
17 map of the office layout at CreditSmarts you recall to
18 show where the different offices were?
19      MR. HAYES:  Objection.  First of all, he's already
2010:25 described the layout.  Would you like us to get you a
21 map?
22      MR. PIPER:  Well, that's fine.  But I'm just trying
23 to understand.
24      Q.  So in December 2012, for example, draw a map of
2510:25 what you recall the office layout looking like and where
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110:25 your office was at that time.
2      A.  Okay.  That was my offices right there
3 (indicating).
4      Q.  And --
510:26      A.  This is the door (indicating).
6      MR. PIPER:  Okay.  For the record, Mr. Gomez has

7 drawn an X reflecting where his office was and drawn a

8 line reflecting where the door was.  We'll mark this as

9 the next exhibit.  [EXH-15]

1010:26      MR. GARCIA:  I will object to this.

11      MR. PIPER:  And for the record, the exhibit is on a

12 sheet of yellow pad paper.

13      Q.  The office that you were sitting in that's
14 marked with an X in December 2012, did you have a laptop
1510:26 that you used in that office?
16      A.  Yes, I did.
17      Q.  Did you have a stand-alone computer in that
18 office?
19      A.  No.
2010:27      Q.  Do you know what became of that laptop?
21      A.  No, sir.
22      Q.  Do you recall having hard drive issues with
23 that laptop?
24      A.  I don't recall that.
2510:27      Q.  You don't recall your hard drive failing on
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110:27 that laptop?
2      A.  I have had several laptops and several hard
3 drives at my stay at CreditSmarts.
4      Q.  Were the hard drives internal to the laptop or
510:27 did you have external hard drives?
6      A.  Internal.
7      Q.  Do you know when you -- do you know whether you
8 have used that laptop that was in your office to upload
9 faxes onto WestFax?

1010:27      A.  I wouldn't know that specifically.
11      Q.  Do you recall when you have used any other
12 computers to upload faxes to WestFax?
13      A.  Specifically, no.
14      Q.  You mentioned that there were -- was a computer
1510:28 accessible to the team of marketing people that you
16 would sometimes use because it had other software on it.
17 Did I get that accurate?
18      A.  No, that is incorrect.
19      Q.  Okay.  What was the other computer -- did you
2010:28 use a specific computer that had access to the internet?
21      A.  All computers in the office had access to the
22 internet.
23      Q.  Why would you use the computers other than your
24 laptop?
2510:28      A.  Convenience.
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110:28      Q.  Like, were you talking to somebody, and you
2 just grabbed the computer that was in front of you?
3      A.  Pretty much.
4      Q.  What was the name of the people that were doing
510:28 the marketing?  What did you call that team?
6      A.  Agents.
7      Q.  Okay.  You said there was one room where the
8 agents --
9      A.  Call center agents.

1010:28      Q.  The call center agents.  Would that be the
11 large, sort of, L-shaped -- the largest room in the map
12 you drew?
13      A.  That would be in the larger area, yes.
14      Q.  Okay.  To upload files onto WestFax, you would
1510:29 need to retrieve the files from somewhere to upload
16 them; is that correct?
17      A.  I don't recall the specifics of that.
18      Q.  Okay.  Do you know where you would have
19 retrieved the files from to upload them onto the WestFax
2010:29 portal?
21      MR. GARCIA:  Objection; asked and answered.
22      MR. HAYES:  He said he didn't recall.
23      MR. PIPER:
24      Q.  Do you know where you would have retrieved the
2510:29 files to upload?
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110:29      MR. HAYES:  I thought we had the question earlier.
2      THE WITNESS:  No, I don't actually recall.
3      MR. PIPER:
4      Q.  Did you ever use a share drive at CreditSmarts?
510:29      A.  A share drive?
6      Q.  Right.  Was there a share drive that --
7      A.  For what purpose?
8      Q.  That would be server or drive that anybody at
9 CreditSmarts could access that was maintained at

1010:30 CreditSmarts?
11      A.  I don't really recall that.
12      Q.  Okay.  Do you know anything about a company
13 that maintained the database for CreditSmarts?
14      A.  That is not an area which I was involved in.
1510:30      MR. PIPER:  I think that's all I've got at this
16 point.  So now the other lawyers have a chance to ask
17 you questions if they want to.
18      THE WITNESS:  Okay.
19      MR. HAYES:  Go ahead.
2010:30

21                      -EXAMINATION-
22

23      BY MR. GARCIA:
24      Q.  Mr. Gomez, I want you to take a look at the
2510:30 fax -- I'm sorry, Exhibits Number 2 and 3.
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110:31      A.  Okay.
2      Q.  Did you create these exhibits?
3      A.  I don't recall doing so.
4      Q.  Do you recall who created them?
510:31      A.  No.
6      Q.  Do you recall if anyone at BMW or Up2Drive ever
7 asked you to create them?
8      A.  I have never had any dealings with Up2Drive or
9 BMW directly, so wouldn't know the answer to that.

1010:31      Q.  Okay.  Thank you.
11      To your knowledge, did anyone at BMW or Up2Drive
12 authorize anyone at CreditSmarts to create these
13 exhibits?
14      A.  I wouldn't know that to my knowledge.
1510:32      Q.  Similar question, do you know if anyone at BMW
16 or Up2Drive authorized anyone at CreditSmarts to
17 transmit these exhibits?
18      A.  That is not an answer that I would know.
19      Q.  Okay.  Do you have a record of who these
2010:32 facsimiles were transmitted to?
21      A.  No, I do not.
22      Q.  Do you have any personal knowledge of who these
23 facsimiles were transmitted to?
24      A.  I do not.
2510:33      Q.  Prior to this deposition, did you have any
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110:33 discussions with Mr. Piper who's counsel for the
2 plaintiff in this case?
3      A.  I have had several conversations with
4 Mr. Piper.
510:33      Q.  Do you recall approximately how many?
6      A.  Three to four.
7      Q.  Okay.  Did these conversations address more
8 than just the scheduling of this deposition today?
9      A.  Yes.

1010:33      Q.  What other topics did Mr. Piper ask you about?
11      A.  We discussed what this deposition may involve.
12      Q.  Is there anything else?
13      A.  Not that I can -- do recall.
14      Q.  Do you recall any specific questions he may
1510:34 have asked you?
16      A.  No, nothing specific.
17      Q.  Okay.  The CreditSmarts database that we
18 referred to that you said you used on a daily basis, the
19 entities that were included in that database, were those
2010:34 individuals or businesses?
21      A.  Businesses.
22      Q.  Exclusively businesses?
23      A.  To the best of my knowledge, yes.
24      MR. GARCIA:  I don't have any other questions.
2510:34 Thank you.
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110:34      THE WITNESS:  You're welcome.
2      MR. HAYES:  I think that Mr. Gomez did an excellent
3 job asking questions.  I don't have any questions.
4      MR. PIPER:  Okay.  I don't have additional
510:35 questions, but let me just establish one thing for the
6 record.  Partly just to be clear because you are here
7 today without a lawyer.  One of the things I told you
8 was that if you wanted a lawyer, you were free to get
9 one; is that correct?

1010:35      THE WITNESS:  You did say that, yes.
11      MR. PIPER:  And ultimately after talking to someone
12 about it, you told me you did not want to have a lawyer.
13      THE WITNESS:  I was comfortable having a
14 conversation with you without an attorney present.
1510:35      MR. PIPER:  Okay.  Thank you.
16      (Whereupon the documents referred to are marked by
17 the reporter as Plaintiff Exhibits 1 through 15 for
18 identification.)
19      (The proceedings concluded at 10:35 a.m.)
20      (Signature on following page.)
21

22

23

24

25
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1                           ***
2

3      I declare under penalty of perjury under the laws
4 of the State of California that the foregoing is true
5 and correct.
6

7      Executed at ________________________, California,
8      on _________________________________.
9

10

11           ____________________________________
                    ALEJANDRO GOMEZ

12
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1 STATE OF CALIFORNIA ) ss
2

3      I, Diana Austin, CSR 7375, do hereby declare:
4

5      That, prior to being examined, the witness named in
6 the foregoing deposition was by me duly sworn pursuant
7 to Section 2093(b) and 2094 of the Code of Civil
8 Procedure;
9

10      That said deposition was taken down by me in
11 shorthand at the time and place therein named and
12 thereafter reduced to text under my direction.
13

14      I further declare that I have no interest in the
15 event of the action.
16

17      I declare under penalty of perjury under the laws
18 of the State of California that the foregoing is true
19 and correct.
20

21      WITNESS my hand this _____________ day of
22 ___________________________, _________.
23

24 ______________________________________________
Diana Austin, CSR 7375
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